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Commanding Officer’s Message 


The Naval Justice School exists to support sea service commanders 
in the accomplishment of their missions. We provide them with highly 
qualified judge advocates and other legal personnel to promote the sound 
administration of military justice, to guide them in the use of force under 
the provisions of international and operational law, and to pilot them 
through the complex array of laws and regulations which affect their 
operations. 


In January 1991, the Naval Justice School will move its podium to 
begin teaching in Helton-Morrison Hall, the newest part of our enlarged, 
45,000 square-foot facility. This addition to the School will be dedicated in 
memory of Legalman First Class (SW) Michael W. Helton and Legalman 
First Class (SW) Robert K. Morrison who perished aboard the USS Jowa on 
April 19, 1989 in a gun turret explosion. This physical change marks a new 
era of expanding responsibilities. The Judge Advocate General and Com- 
mander, Naval Legal Service Command, have assigned to Naval Justice 
School the responsibility for oversight and management of training for all 
Navy JAG Corps personnel. 


To meet this challenge and achieve other training goals, we are 
exploring alternative means of instruction and communication. We intend 
to take advantage of the most sophisticated technology available to bring 
our information to the people who need it. Video teletraining and the 
electronic bulletin board are two such means. The Naval Law Review is 
another. 


Volume 39 of the Naval Law Review, with its emphasis on opera- 
tional law matters, is but another illustration of the School’s long-standing 
effort to bring the law to the commander—an effort which annually brings 
us face to face with 1,600 senior officers at our courses around the globe as 
well as several thousand more officers here in Newport at the Naval War 
College, the Surface Warfare Officers School, Officer Candidate School, 
and in Groton, Connecticut at the Submarine Officers Advanced Course. 


The Naval Law Review supports the accomplishment of the School’s 
mission by providing judge advocates, commanders, and interested sub- 
scribers with scholarly yet practical treatments of topical legal issues. It is a 
vital forum for the exchange of provocative and scholarly thought. While the 
opinions and recommendations expressed here are personal and unofficial, 
they promote valuable discussion of new ideas and current issues. They 
invite your critical examination of the way the sea services do business. We 
can only profit by this professional exchange. I invite you to enter this 


intellectual arena. 


ARTHUR R. PHILPOTT 
Captain, JAGC, U.S. Navy 
Commanding Officer 
Naval Justice School 
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INTRODUCTION AND OVERVIEW 


Captain Richard J. Grunawalt, JAGC, USN (Ret.)° 


This volume of the Naval Law Review is devoted to issues of law and 
policy affecting the commander’s capability to execute his assigned mission. 
Organized under five broad headings, the articles are timely and provoca- 
tive. The first, International Law, consists of three articles which discuss the 
legal underpinnings of the U‘S. intervention in Panama, efforts to limit 
chemical weapons proliferation, and the competing claims in Antarctica. 


The second heading, Operational Law, consists of four articles 
addressing military activities in the exclusive economic zone, the use of 
force policy on military installations overseas, transit passage of interna- 
tional straits, and rules of engagement for outer space. The third, Jnstalla- 
tion Law, embraces two articles, a paper addressing the Navy’s Drug-Free 
Workplace Program and another examining the application of the defensive 
sea area concept to military installations in Hawaii. 


The fourth section is entitled Women in Combat. This section 
consists of a series of articles discussing the legal, policy, and social 
implications of assigning women in combat roles. The final heading is 
Terrorism. This section includes a perspective on the commander’s role in 
responding to the terrorist threat, an article advocating the use of peacetime 
reprisals as legitimate responses to state-sponsored terrorism, and an 
examination of aerial terrorism and the problems of victim compensation. 


Although only four articles in this volume are specifically designated 
within the category of “operational law,” all are arguably eligible for that 
designation. The term itself—operational law—does not enjoy common 
definition among the Services. The Army defines operational law as: 





* Captain Grunawalt currently serves as Director, Oceans Law and Policy 
Department, Center for Naval Warfare Studies, at tiie Naval War College, 
Newport, Rhode Island. He was graduated from the University of Michigan 
with a B.A. in 1956 and J.D. in 1959. His active duty assignments include: Fleet 
Judge Advocate, Seventh Fleet (1972-1974); Office of the Assistant Secretary of 
Defense for International Security Affairs (1974 1976); Special Counsel to the 
Chief of Naval Operations (1976-1980); Staff Judge Advocate to Commander 
in Chief, U.S. Pacific Command (1980-1984); Special Assistant to the Judge 
Advocate General of the Navy from June 1984 until his retirement in August 
1985. Professor Grunawalt is the principal author of Naval Warfare Publica- 
tion 9, The Commander’s Handbook on the Law of Naval Operations. 
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That body of law, both domestic and international, impacting 
specifically upon legal issues associated with the planning for, 
and development of, U.S. Forces overseas in both peacetime 
and combat environments. ! 


The Air Force prefers the following articulation: 


Operational law consists of domestic and international legal 
issues associated with the planning and execution of peace- 
time and combat military operations. This body of law 
impacts directly upon the capability of the commander and 
his staff to accomplish the military mission. It includes, Sut is 
not limited to, Icgal issues relating to security assistance, 
training, mobilization, pre-deployment preparation, overseas 
procurement, the conduct of military operations, and civil 
affairs operations in foreign countries.” 


The Navy, Marine Corps, and Coast Guard have adopted a some- 
what different approach and view operaticnal law as a functional rather than 
a definitional term. This view holds that operational! law is not so much a 
body of law as it is a philosophy of the practice of law in an operational 
setting. It entails providing guidance and advice to assist the operational 
commander in executing the assigned mission effectively, efficiently, and in 
a manner fuily consistent with applicable law and policy. Obviously, this is 
not a new area of the practice of law in the military. Judge advocates of all 
the Services have historically provided such assistance to the commander. 
The manner in which that responsibility is being discharged, however, is 
relatively new. Underlying the extraordinary emphasis being placed upon 
the provision of such support to the operational commander is the recog- 
nition that the legal environment in which he must operate is becoming 
increasingly complex. Moreover, decisions made in an operational context 
are seldom premised upon systematic research and scholarly analysis. The 
reality of the press of time requires that decisions be made and courses of 
action selected on the basis of information and guidance readily at hand. It 
is an arena in which decisions delayed become options denied. This is the 
milieu of the operational lawyer. 


The practice of operational law requires active, real-time participa- 
tion in the decisionmaking process. Whether on the “E” ring of the 
Pentagon or in the command center of a Battle Group Commander in the 
Northern Arabia Sea, effective legal guidance and advice requires ac- 
cess—to information, to the commander, and, most importantly, to the 





1. This definition was articulated by Colonel David Graham USA, Director, Center for 
Law and Military Operations, Judge Advocate General’s School, U.S. Army, Char- 
lottesville, Virginia, at the First Center for Law and Military Operations Symposium 
held there on April 18, 1990. 

2. This International Operations Law, Air Force Judge Advocate General’s School, 
Maxwell Air Force Base, Montgomery, Alabama, at the First Center for Law and 


Military Operations Symposium held at the U.S. Army Judge Advocate General’s 
School, Charlottesville, Virginia, on April 18, 1990. 
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decision process itself. Access to information contemplates that the opera- 
tional lawyer will hold the requisite security clearances and, ideally, will be 
privy to the same informational base as the commander. The judge advocate 
must ‘horoughly understand the mission of the command and be familiar 
with tue platforms and weapons systems. Familiarity with the capabilities of 
an actual or potential adversary may be equally important, particularly if 
that judge advocate’s responsibilities include providing guidance and advice 
on rules of engagement. As in any other area of legal practice, to be 
effective, the operational lawyer must have recourse to the facts bearing on 
the problem at hand. Advice rendered on the basis of incomplete factual 
information is, at best, of doubtful utility to the commander. At worst, it 
may endanger lives and jeopardize national interests. 


Access to the commander requires that both the formal organiza- 
tional “wiring diagram” and the informal working process allow the judge 
advocate to receive taskings from and communicate advice to the com- 
mander directly, without filtering through intervening staff elements. Ac- 
cess to the decision process contemplates that the operational lawyer will be 
integral to that procedure. Several years ago, then Chief of Naval Opera- 
tions, Admiral James D. Watkins, U.S. Navy, addressed this subject in a 
personal message for all Navy flag officers, unit commanders, commanding 
officers, and officers in charge: 


We need to provide [our judge advocates] the direct, frequent 
and uncensured access to command necessary to become 
consultants on a day-to-day exercise of command. Toward 
that end, I would like to see them designated principals in 
command centers, at command briefings, meetings, and 
morning staff sessions. Existing command structures that 
limit utility of JAG officers are to be modified. 


For all too many years, judge advocates were systematically excluded 
from the command center, either because they lacked appropriate clear- 
ances to classified information or, more often, they were considered 
irrelevant to the operational decision matrix. That is no longer the case. 
Throughout today’s operational chain of command, Army, Navy, Air Force, 
Marine Corps, and Coast Guard judge advocates have become key players, 
or to use Admiral Watkins’ term, “principals” in the decisionmaking 
process. In short, they have “access.” 


But with that access comes grave responsibility. When the chips are 
down, failure to respond promptly and decisively may mean the difference 
between success and failure of the mission. There will be precious little time 
to “thumb pub’s” or research the law. The emphasis is on prior and 
continuing preparation for those eventualities that can be foreseen as well 
as for those that cannot. Judge advocates that have the opportunity to 
practice operational law must take full advantage of each and every 
opportunity to further their knowledge in all aspects of law and policy 
pertaining to the role of the armed forces in maintaining our national 
security. The articles contained ‘n this volume have been especially selected 
to that end. I commend them to you. 
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THE PANAMA INTERVENTION: LAW IN 
SUPPORT OF POLICY 


Colonel! James P. Terry USMC* 


I. INTRODUCTION 


Operation “Just Cause,” the United States’ December 1989 military 
intervention in Panama to restore order, protect U.S. iives, and .rsure the 
integrity of the Panama Canai Treaty! was the fifth such incursion into that 
nation in this century.2 When this use of force is judged from the dual 
perspectives of law and USS. policy, the United States’ initiative, unlike our 
earlier interventions, can be justified under conventional and customary 
international law as a legitimate use of American military power in defense 
of U.S. and Panamanian national interests. 


The use of the military instrument, under the best of circumstances, 
will engender international criticism. Operation “Just Cause” was no 
exception. The Soviet Union used traditional cold war rhetoric to denounce 
the action, while leaders in neighboring Latin American nations universally 
condemned the incursion individually, within the Organization of American 
States (OAS) and within the United Nations.? (Strangely, their criticism was 
far more vocal than when Noriega nullified the victory of the Endara 
government over his puppet regime the preceding May.) Britain and other 
Western nations were supportive. 


What this use of military power in Panama emphasized was that 
criticism will be short-lived when both the people of the nation in which the 
intervention occurs and the opposition party of the intervenor-nation 





* Colonel Terry currently serves as staff judge advocate to the Commander, 
Third Marine Expeditionary Force and Officer in Charge, Legal Services 
Support Section, Third Force Service Support Group, Okinawa, Japan. He 
received his B.A. degree from the University of Virginia in 1968, his J.D. degree 
from Mercer University in 1973, his M.Ed. degree from the University of 
Virginia in 1976, his LL.M. degree from the National Law Center at George 
Washington University in 1980, and his S.J.D. degree from the National Law 
Center at George Washington University in 1982. 


1. President Bush cited these as the objectives of the intervention in his speech to the 
nation at 0740 (Eastern) on 20 December 1989. 

2. In 1908, U.S. forces landed in Panama, which had gained independence from Colombia 
in 1903 with U.S. support, in the first of four landings in that nation in the next decade. 
(Although not an intervention per se, in 1964, 23 persons were killed and 300 injured 
during “flag” riots against the U.S. presence. U.S. forces assigned in Panama were used 
to quell the nationalist riots.) 

3. See Many Governments Condemn Use of Force in Panama, The Wash. Post, Dec. 21, 
1989, at A34; see also OAS Votes to Censure U.S. for Intervention, The Wash. Post, Dec. 
23, 1989, at A7. 
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support the action as within their national interests. For the people of 
Panama, the intervention represented fulfillment of the ongoing civic 
movement for democratization, their vital economic interest in political 
change (they recognized that U.S. economic sanctions would only be lifted 
if Noriega were deposed or surrendered to face U.S. drug and conspiracy 
charges), and an appeasement of the new critical attitude in the interna- 
tional community over conditions in Panama. 


Il. THE THREAT TO U.S. NATIONAL INTERESTS 


For more than two years prior to the December 20, 1989 interven- 
tion by U.S. Southern Command (SOUTHCOM) forces, the U.S. Govern- 
ment had attempted to resolve the crisis in Panama through negotiation. 
That effort was directed toward protecting the 35,000 Americans in 
Panama, combatting the drug transshipment trade from Colombia which 
was being orchestrated in Panama City, and ensuring that the operation of 
the Canal remained secure. 


Our concern grew in May 1989, when opposition candidates on a 
slate headed by Guillermo Endara appeared to have beaten the Noriega 
puppet-slate in the national election by a wide margin. Noriega quickly 
nullified the election. Memories remain fresh of the brutal beating of the 
Second Vice President-Elect Guillermo Ford on the day following the 
national elections by thugs from the “Dignity Battalions.” 


Harassment of U.S. military personnel and their dependents in- 
creased significantly after the election. On December 15, 1989, General 
Noriega declared his military dictatorship to be in a “state of war” with the 
United States. This followed a declaration by his puppet regime that he was 
“Maximum Leader” of the Panamanian People. Noriega’s declaration of 
war was coupled by thinly veiled threats against Americans, including 
statements to the effect that he looked forward to seeing U.S. corpses 
floating in the Panama Canal. 


On December 16, forces under his command shot and killed First 
Lieutenant Robert Paz, an unarmed Marine, and wounded another. Both 
were assigned to U.S. forces in Panama pursuant to the Panama Canal 
Treaty. Shortly after that incident, a naval officer similarly assigned and 
traveling with his wife in Panama City was arrested without cause and 
brutally beaten. His wife was interrogated and then threatened with sexual 
abuse. Believing that this pattern of violence against U'S. citizens would 
continue, President Bush acted to protect U.S. lives and interests and to 
restore democracy in Panama on behalf of the legitimately elected Pana- 
manian Government. 


III. APPLICATION OF INTERNATIONAL LAW 


The law supporting U.S. intervention can be found both in interna- 
tional agreement and custom. The cornerstone of the law regulating 
coercion between states is found in the minimum world order system 
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represented by articles 2(4), 2(7), and 51 of the U.N. Charter. The 
provisions of article 2 preclude the use of armed force by one state against 
another. The provisions of article 51 authorize one exception, the inherent 
sovereign right to use military force in self-defense. The United Nations 
Charter system requires strict accountability, however, before the projec- 
tion of force into the territory of another state can be justified. 


The USS. intervention in Panama must be tested against each of the 
several conditions required to justify the use of military force in self-defense 
under article 51. The first condition is the existence of an armed attack or 
the imminent threat of armed attack upon the territory or citizens of the 
United States. In December 1989, USS. citizens lawfully residing in Panama 
pursuant to Panama Canal Treaty provisions, their property, and an 
international waterway vital to U.S. national power projection were all 
imminently threatened with armed attack. Not only had there been threat- 
ening thetoric (to include a declaration of war) placing the Canal Treaty 
provisions in imminent risk, but attacks on U.S. citizens, coupled with 
allusions by Noriega to further “corpses,” made more attacks likely. 
Further, there was every indication that this threat would continue as long 
as General Noriega remained in power. 


A further condition relates to the possibility of an alternative to 
military force which might have returned the U.S.-Panamanian relationship 
to an acceptable status quo. The U.N. Charter contemplates a hierarchy of 
responses with armed force only authorized when other responses have 
been attempted and have failed, or are obviously without application. In the 
case of Panama, all other reasonable measures had been addressed. Every 
form of diplomatic (to include recalling our Ambassador), economic (to 
include sanctions), and legal initiative (including indictment of Noriega) had 
been attempted, yet conditions had only worsened. 


Although the use of force has been seriously questioned by some 
liberal international legal scholars> and certain Latin American nations, a 
detailed scholarly analysis supports the action taken by President Bush. Sir 
Gerald Fitzmaurice, former jurist on the International Court of Justice 
(ICJ), notes that international law “by no means permits [self-defense] in 
every case of illegality, but on the contrary, confines it to a very limited class 
of illegalities.”© Professor Ian Brownlee of Oxford University sets the 
parameters clearly when he states, “provided there is control by the 
principal, the aggressor state, and an actual use of force by its agents, there 





4. 59 Stat. 1031; U.N.T.S. 993; 3 Bevans 1153. Signed at San Francisco on 26 June 1945, 
entered into force on 24 Oct. 1945, reprinted in U.S. Dep’t of State Pub. 2368, pp. 1-20. 

5. Two weeks after the intervention, 69 liberal politicians and activists, including 1972 
Presidential nominee George McGovern, took out a full-page ad in the N.Y. Times 
decrying the Panama initiative. The open letter to the President stated: “Your invasion 
of Panama is illegal . . . a violation of the Constitution ..., the U.N. Charter, [and] the 
OAS and Canal Treaties.” 

6. Sir Gerald Fitzmaurice, The Problem of the Authority of Intemational Law and the 
Problem of Enforcement, 19 Mod. L. Rev. 1 (1956). 
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is an ‘armed attack.””’ This view was further expanded by the ICJ in their 
1979 ruling Concerning United States Diplomatic and Consular Staff in 
Tehran (United States v. Iran). The court found Iranian actions in seizing 
our diplomats to be an armed attack on the United States.® 


Professor John Norton Moore of the University of Virginia would 
categorize the actions carried out by Noriega’s forces against U.S. citizens 
and interests within the scope of an “armed attack” when he concludes that 
“a state is entitled to respond against aggressive attack, whether that is a 
direct attack using armies on the march, or whether it is low intensity 
conflict or guerrillas or terrorist attack.”® 


The more significant legal issue may not have been whether the 
United States might respond to attacks on its personnel, but whether it 
could take those actions necessary to preempt reasonably anticipated future 
acts of violence against its citizens in Panama through removal of Noriega. 
The United States has always maintained that article 51 of the U.N. Charter 
does not create a new principle, but rather reiterates the inherent right of 
self-defense recognized by customary international law.!° 


As such, the right of self-defense is not limited to responding to an 
actual armed attack, but also includes preemptive or anticipatory self- 
defense. Former Secretary of State Schultz reaffirmed this view during the 
Libyan crisis in 1986, when he stated the United States “is permitted to use 
force to preempt future attacks, to seize terrorists, or to rescue its citizens 
when no other means are available.”!! 


Four basic arguments in favor of anticipatory self-defense have been 
advanced, and each has application with respect to the intervention in 
Panama.!? First, article 51 embraces the inherent right of self-defense 
(which includes anticipatory self-defense). Second, it is very difficult to 
distinguish those acts which constitute preparation for aggression (but 
which might not justify responding coercion under a restrictive view) and 
those that constitute elements of an attack. Third, the destructive power of 
modern weaponry makes it unreasonable to expect a state to await a first 
strike before responding.!° Finally, a more restrictive position would —y 
benefit an aggressor.1* 





7. I. Brownlee, “International Law and the Use of Force by States” 373 (Oxford, 
England: Oxford University Press, 1963). 

8. See Concerning United States Diplomatic and Consular Staff in Iran (U.S. v. Iran), 
1980 I.C.J Merits, paras. 17, 24, 25, 57, & 91. See also Terry, The Iranian Hostage Crisis: 
Intemational Law and U.S. Policy, 32 JAG J. 94-117 (1982). 

9. J. Moore, Intemational Law and Terrorism, 10 ROA Nat’! Sec. Rep. 4 (Oct. 1986). 

10. See Art. 1915, U.S. Navy Regulations, 1973. 

11. N.Y. Times, Apr. 16, 1986, at A8. 

12. R. Erickson, “Legitimate Use of Military Force Against State Sponsored International 
Terrorism” (Maxwell AFB, Alabama: Air University Press, 1989). See pp. 138-39 for 
a full discussion of each of these principles. 

13. See G. Bunn, Do We Need to Take the First Hit, 39 Naval War C. Rev. 69-80 (1986). 

14. See M. Whiteman, 12 Dig. Int’l L. 49-50 (1965). 


NAVAL LAW REVIEW XXXIX 


Under the “minimum world order system” represented by articles 2 
and 51 of the U.N. Charter, the U.S. intervention in Panama must also be 
measured against the customary international law principle of proportion- 
ality. Although the corresponding requirement of “necessity” is directly 
embraced, at least implicitly, within article 51, the same arguably cannot be 
said for “proportionality of response.” Professor McDougal and Dr. Feli- 
ciano of Yale University Law School have defined the rule as follows: 


Proportionality in coercion constitutes a requirement that 
responding coercion be limited in intensity and magnitude to 
what is reasonably necessary promptly to secure the permis- 
sible objectives of self-defense. For present purposes, these 
objectives may be most comprehensively generalized as the 
conserving of important values by compelling the opposing 
participant to terminate the condition which necessitates 
‘responsive coercion.!® 


This definition simply requires a rational relationship between the intensity 
of the attack and the intensity of the response. Although the relationship 
need not approach precision, a nation subject to a number of state- 
sponsored attacks on its citizens is not entitled, for example, to destroy in its 
entirety the capital city of the offender state. 


Other canons of military practice, such as conservation of resources, 
support this principle of restraint in defense. The United Nations has 
condemned defensive actions which greatly exceed the provocation as illegal 
reprisals.17 Where a continuation of hostile acts beyond the triggering event 
or events is reasonably to be expected, however, as was the case in Panama, 
a response which anticipates requirements of a continuing nature beyond 
the scope of the initial attack would be legally appropriate. The addition, on 
December 20, of some 9,500 troops from Fort Bragg and Fort Ord (among 
others) to the 13,000 soldiers within the SOUTHCOM forces already in 
Panama can hardly be viewed as exceeding the parameters established by 
this rule, given the significant forces under Noriega control. 


IV. APPLICATION OF REGIONAL AGREEMENTS 


In addition to the regime established by the United Nations Charter, 
the United States and Panama are bound by the Charter of the OAS,’ the 





15. “Necessity” embodies the concept that the use of military force to protect or defend 
vital national interests, U.S. citizens, or U.S. territory from armed attack or the 
imminent threat of armed attack shall be resorted to only after all other lesser means 
have been exhausted. See O’Brian, The Meaning of Military Necessity in Intemational 
Law, 1 World Pol’y 166 (1966) and Downey, The Law of War and Military Necessity, 41 
Am. J. Int'l L. 251 (1953). 

16. M. McDougal & F. Feliciano, “Law and Minimum World Public Order” 242 (New 
London: Yale, 1961). 

17. See the Security Council’s discussion in 36 U.N. SCOR (2232-2285 mtgs.); U.N. Docs. 
S/PV 2285-2288 (1981). 


18. Revised Charter of the Organization of American States, 2 U.S.T. 2394; T.LA.S. 2361; 119 
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Inter American Treaty of Reciprocal Assistance (Rio Treaty),!® and the 
Panama Canal Treaty.2° Our Latin American neighbors are particularly 
sensitive to the provisions of the Rio and OAS agreements because of their 
view that the United States violated provisions of those agreements between 
1981 and 1984, when the United States was involved in laying mines in 
Nicaraguan ports and in participating in the planning and direction of 
attacks on Nicaraguan ports, oil installations, and naval bases. 


The ICJ ruled in the case of Nicaragua v. United States?! that the 
support given by the United States to the military and paramilitary activities 
of the Contras by financial support, training, supply of weapons, intelli- 
gence, and logistics support constituted a clear breach of the principles of 
nonintervention under provisions of the OAS and Rio accords. The ICJ 
further found in that case that the actions of Nicaragua against its neighbors 
did not, as the United States maintained, amount to an armed attack which 
could have authorized the collective countermeasures taken by the United 
States. In making these findings, the ICJ ruled that the U.S. actions in 
Nicaragua had resulted in an infringement of territorial sovereignty under 
both agreements, as well as the U.N. Charter.?2 It is small wonder, then, that 
the Latin American nations expressed concern over the U.S. intervention in 
Panama. 


Vv. OAS CHARTER 


The prohibitions against the use of force in the OAS Charter are 
phrased in language that is even more categorical than that of article 2(4) of 
the U.N. Charter, reflecting the long and painful history of the Latin 
American states. Article 13, for example, establishes: 


No State or group of States has the right to intervene, directly 
or indirectly, for any reason whatever, in the internal or 
external affairs of any other State. The foregoing principle 
prohibits not only armed force but also any other form of 
interference or attempted threat against the personality of the 
State or against its political, economic and social elements. 


Article 20 is equally clear with respect to territorial integrity: “The territory 
of a State is inviolable; it may not be the object, even temporarily, of military 
occupation or of other measures of force taken by another State, directly or 
indirectly, on any grounds whatsoever.” 





U.N.T.S. 3. Amendments, 21 U.S.T. 607; T.I.A.S. 6847. Entered into force for the 
— States on 13 December 1951. Amendments entered into force on 27 February 
1967. 

19. 62 Stat. 1681, T.I.A.S. No. 1838, 21 U.N.T.S. 77. 

20. Panama Canal Treaty, with Annex, Agreed Minute, and related letter, T.I.A.S. 10031; 
signed in Washington, D.C. on 7 September 1977 and entered into force on 1 October 
1979, subject to reservations and understandings. 

21. Judgment, ICJ Rep. (1986), reprinted in 80 Am. J. Int’l L. 785-807 (1986). 

22. Id. 
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The one exception to these comprehensive prohibitions, and the one 
relied upon by the United States in taking action to protect U.S. citizens and 
interests in Panama, is article 22, which provides: “Measures adopted for 
the maintenance of peace and security in accordance with existing treaties 
do not constitute a violation of the principles set forth in articles 18 and 20.” 


The measures addressed in article 22 above include the right of 
self-defense under article 51 of the U.N. Charter, as well as diplomatic and 
economic actions, to the extent they are not considered regional enforce- 
ment initiatives pursuant to article 53. Because the U.S. measures in 
Panama satisfy the self-defense criteria of the U.N. Charter, they likewise 
trigger the exception specified in article 22 of the OAS Charter. 


Another article within the OAS Charter is relevant to the U.S. 
military action. Article 3d provides: “The solidarity of the American States 
and the high aims which are sought through it require political organization 
of those States on the basis of the effective exercise of representative 
democracy.” Not only had General Noriega violated this provision in May 
1989, when he had refused to allow the Endara government to assume 
power, but the abuses heaped upon his opponents also violated similar 
provisions of the 1953 American Declaration on the Rights and Duties of 
Man.?3 While the ICJ in the past has opined that the commitment of states 
under article 3d of the OAS Charter is political, rather than legal, in 
nature,”* the court also asserted that there is nothing which precludes a 
State from assuming a binding and enforceable international commitment 
of this kind.25 When Panama committed itself to the multilateral 1953 
Declaration pledging to preserve these rights for its people, a binding 
obligation was created which could be enforced by other States party to the 
Declaration.” 


VI. THE RIO TREATY 


This multilateral agreement authorizes self-defense measures simi- 
lar to those within the CAS Charter and the U.N. Charter. Article 3 
provides that the parties undertake “to assist in meeting the attack in the 
exercise of the inherent right of individual or collective self-defense recog- 
nized by Article 51 of the Charter of the United Nations.” This provision 
reinforces the U.S. right in the U.N. and OAS Charters to take measures in 
self-defense when the criteria established for an armed attack are met. 





23. Res. XXX of the Ninth International Conference of American States (1953), reprinted 
in 1 Human Rights: The Inter-American System pt. 1, ch. 4, p. 1: (T. Buergenthal; R. 
Norris eds. 1984). 


US. v. Nicaragua, supra note 21, at ICJ Rep. para. 259, p. 131. 
Id. 
As a party to the Declaration, the United States was entitled to make this claim. 
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VII. PANAMA CANAL TREATY 


The strongest tenet underlying U.S. actions was the bilateral Canal 
Treaty?’ itself. Under article 4, the United States has not only the right, but 
the duty, to protect the waterway. The basic U.S. responsibility is to operate 
and defend the Panama Canal until its transfer to Panama at the end of this 
century. Even after the Noriega regime’s illegal seizure of power, the 
United States continued to do what it has done since the entry into force of 
the treaty in 1979—provide for the safe and orderly transit of vessels 
through the canal while assuring increased Panamanian participation in its 
management and operation. 


During 1988 and 1989, however, the Noriega regime engaged in a 
systematic campaign to harass and intimidate U.S. and Panamanian em- 
ployees of the Panama Canal Commission and the U.S. forces. In 1989 
alone, there were over 300 violations of the U.S. military bases by 
Panamanian Defense Forces (PDF) personnel, over 400 U.S. personnel 
were detained, and 140 U.S. personnel were put in danger.?8 When this 
dangerous and provocative behavior reached an intolerable level in mid 
December, President Bush was compelled to act to end the threat to 
American and Panamanian lives as well as Canal operations. 


VIII. MEETING THE WEINBERGER CRITERIA FOR 
INTERVENTION 


From the perspective of the heavily Democratic U.S. Congress, the 
fact that the initiative met the carefully circumscribed criteria established by 
former Secretary Weinberger for intervention in 1984 was critical. Senate 
Majority Leader George Mitchell stated immediately after the intervention: 
“I support the President’s decision. It was made necessary by the actions of 
General Noriega.”2° House Speaker Thomas S. Foley echoed these senti- 
ments when he stated: “I support that decision. The President made a 
convincing argument .... The President asked for my support, and I gave 
him that assurance. The decision is justified.”>° 


These statesmen were two of the principle protagonists in the 1984 
debate concerning the use of military force following the Beirut bombing 
and Grenada intervention. That debate, precipitated by the military services 
over the appropriate circumstances to place American military personnel in 
harms way, led to the clear articulation of six criteria for intervention by 
then-Defense Secretary Weinberger before the National Press Club on 
October 28, 1984. These tests, applauded then and since by the Congress, 
require (1) that any use of force be predicated upon a matter deemed vital 
to our national interest, (2) that the commitment be with the clear intention 





27. Panama Canal Treaty, supra note 20. 

28. Bureau of Public Affairs, U.S. Dep’t of State, Current Policy No. 1240 (Dec. 22, 1989). 
29. The Wash. Post, Dec. 21, 1989, at A35. 

30. Id. 
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of winning, (3) that we have clearly defined political and military objectives, 
(4) that the forces committed be sufficient to meet the objective, (5) that 
there be reasonable assurance we have the support of the American people, 
and (6) that the commitment of U.S. forces to combat be a last resort.3! 


The intervention in Panama met each of these tests and, because it 
did, the support of the American people and Congress was overwhelming. 
If we have learned one lesson from Panama, it is that legal criteria and 
political criteria are related. Where use of military force can be defended as 
necessary and proportional under the canons of international law, the 
American people will support its use as a proper exercise of national power. 





31. Secretary Weinberger’s speech was reprinted verbatim in the N.Y. Times, Oct. 29, 
1984, at Al & A4. 
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A NEW CHEMICAL WEAPONS CONVENTION: 
CAN IT ASSURE THE END OF CHEMICAL 
WEAPON PROLIFERATION? 


Lieutenant Mark D. Budensiek, JAGC, USN** 


Gas! Gas! Quick, boys! An ecstasy of fumbling, 
Fitting the clumsy helmets just in time; 

But someone still was yelling out and stumbling 
And flound’ring like a man in fire or lime... 

Dim, through the misty panes and thick green light, 
As under a green sea, I saw him drowning. 


from Wilfred Owen, Dulce et Decorum Est! 


I. INTRODUCTION 


For almost as long as toxic weapons have been known to warfare, 
governments have drafted treaties to ban their use.2 The 1899 Hague 
Declaration Prohibiting Projectiles and Gases, for example, called on its 
parties “to abstain from the use of projectiles, the sole object of which is the 
diffusion of asphyxiating or deleterious gases.”* Treaties such as the Hague 
Convention reflected traditional rules of warfare which were based on a 
strong social consensus that wars should be fought by professional armies 
and should not directly involve the civilian population. Combat was seen 
historically as a contest based on personal skill and honor, and the notion of 
toxic weapons, which killed indiscriminately, clashed with this ideal. In spite 
of the traditional rules of warfare, and the public fear reflected in the 
international legal system’s restrictions on early chemical weapons, the use 
of chemical agents such as chlorine and mustard gas in World War I killed 
nearly 100,000 people and injured almost one million. These deadly 
munitions were among many new weapons of mass destruction that had 
been pioneered during the Industrial Revolution. Their use, as part of the 





* This article is adapted from a work previously published at 25 Stan. J. Int'l 
L. 647 (1990) and is reprinted with their kind permission. 
** Lieutenant Budensiek is currently a third-year student at Stanford Law 
School in the Navy Law Education Program. He was graduated from the 
University of Iowa in 1985 with a bachelors degree in business administration. 
1. W. Owen, Dulce et Decorum Est, in The Collected Poems of Wilfred Owen 55 (C. Day 
Lewis ed. 1964). 


2. See Cassell, Establishing Violations of International Law: “Yellow Rain” and the Treaties 
Regulating Chemical and Biological Warfare, 35 Stan. L. Rev. 259, 259 n.5 (1983). 
3. Id. at 395 1.5. 
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new concept of “total war,” shattered the historic ideal and focused acute 
attention on the inability of both customary rules of warfare and the 
international legal framework to limit the destructive effects of chemical 
weapons.* 


Postwar revulsion over the use of chemical weapons caused most 
major powers to sign the 1925 Geneva Protocol’ (the Protocol) banning the 
use of poisonous gas and biological weapons. The Protocol did not ban 
manufacture or stockpiling of chemical weapons though and, during World 
War II, major parties had access to inventories of chemical and biological 
agents. Combatants adhered to the Protocol, however, at least in the 
conduct of combat.® Tactical situations very different from those in World 
War I prevailed, obviating the military usefulness of chemical weapons in 
many cases. In addition, the open use of chemical munitions in the major 
theaters of the war was deterred by the threat of retaliation with similar 
weapons.’ 


The technological explosion fueled by World War II and the postwar 
stampede toward the independence of former colonial possessions led to an 
acute discomfort among major powers about the growing availability of 
weapons of mass destruction. Post-World War II treaties recognized that 
the proliferation of these weapons posed as many problems as their use. In 
1968, the spread of nuclear weapons was addressed in the Treaty on the 
Non-Proliferation of Nuclear Weapons,® and, in 1972, technological ad- 
vances in the production of biological agents led the United Nations 
Conference Committee on Disarmament to draft the Biological Weapons 





4. For a review of the inability of the law of war to keep pace with technological 
breakthroughs in weapons development, see generally R. Falk, L. Meyrowitz & J. 
Sanderson, Nuclear Weapons and International Law 1-43 (World Order Studies 
Program Occasional Paper No. 10, Oct. 1981) (available at the Center of International 
Studies, Woodrow Wilson School of Public and International Affairs, Princeton 
University). : 

5. Geneva Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or 
Other Gases, and of Bacteriological Methods of Warfare, June 17, 1925, 26 U.S.T. 571, 
T.LA.S. No. 8061, 94 L.N.T.S. 65 [hereinafter Geneva Protocol]. One hundred 
thirty-one nations have signed the Protocol since 1925, but the United States, for 
example, did not ratify the Protocol until 1975. 


6. Floweree, Elimination of Chemical Weapons: Is Agreement in Sight?, Arms Control 
Today, Apr. 1988, at 7. There were reports, however, that Japan had used chemical 
weapons during World War II in China. Robinson & Polmar, Defending Against “the 
Poor Man's A-Bomb,” U.S. Naval Inst. Proc., Feb. 1989, at 100,100. Italy also used 
chemical weapons in its 1936 Ethiopia campaign, defending its action through an 
unusual interpretation of the Geneva Protocol’s right of retaliation. Cassell, supra note 
2, at 291-92. In both cases, the state against which chemical weapons were used lacked 
the capability to retaliate in kind. 

7. Warner, The Case for Modemizing Our Chemical Weapons, 88 Tech. Rev. 19 (1985). 

8. Treaty on the Non-Proliferation of Nuclear Weapons, opened for signature Jul. 1, 1968, 


21 U.S.T. 483, T.LA.S. 6839, 729 U.N.T.S. 161 [hereinafter Nuclear Non Proliferation 
Treaty]. 
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Convention’ prohibiting the development, production, stockpiling, or ac- 
quisition of biological toxins for military use. 


Despite the broad net cast by these modern agreements and the 
relatively recent experience of World War I, there have been many recent 
allegations of the prohibited use or development of both chemical and 
biological agents.!° Most recently, Iraq used chemical agents against Iran 
and against its own Kurdish population.!! While not specifically prohibited 
by the Geneva Protocol, Colonel Qaddafi’s suspected chemical weapons 
plant at Rabta, Libya, forty miles from Tripoli, has given new impetus to the 
debate over the spread of chemical weapons. 


The most immediate threat to world peace and to the security of the 
United States and its allies may well come from the proliferation of 
chemical and biological warfare capabilities in the developing countries.!? 
The threat of a direct superpower conflict involving nuclear or conventional 
forces has receded in recent years. In its place, however, have developed 
protracted regional conflicts in the developing countries which frequently 
erupt into violence. Because of its international interests, the United States 
is more likely to become involved in an armed conflict with one of these 
smaller, poorer, but well-armed nations than it is with the Soviet Union.’ It 
is now estimated that at least thirteen nations outside the North Atlantic 
Treaty Organization (NATO) and the Warsaw Pact have chemical warfare 
capability, including Iran, Iraq, Syria, Israel, Ethiopia, and Libya.'* Soviet- 
made chemical weapons may also have been transferred to Cuba, Egypt, 
and Nicaragua.!> Given the depth of international opposition to the use of 
toxic weapons, their increasing proliferation and use seem an enigma. Until 
very recently, however, most reported incidents involving the use of 
chemical weapons have escaped intense international scrutiny because they 
have taken place in remote areas and have not involved large applications of 
chemical agents, which would be more easily verifiable. Further, the 





9. Biological Weapons Convention, opened for signature Apr. 10, 1972, 26 U.S.T. 583, 
T.LA.S. 8062, 11 LL.M. 309. 

10. There have been allegations that the United States used biological agents in the 
Korean conflict and that it used Agent Orange and tear gas in Vietnam in violation of 
treaty obligations. Cassell, supra note 2, at 265, 270 n.54. Soviet use in Afghanistan was 
suspected. Jd. at 271. Chemical agents allegedly have been used by Vietnam against 
Kampuchean rebels and by Libya in its war against Chad. Smolowe, The Search for a 
Poison Antidote, Time, Jan. 16, 1989, at 22. 

11. Smolowe, supra note 10; see also Smolowe, Where is the Outrage?, Time, Sept. 26, 1988, 
at 36; Macleod, Human Rights; The Cries of the Kurds; Iraq Uses Chemical Arms against 
a Rebellion, Time, Sept. 19, 1988, at 33; Watson, Barry, Waller, Garrard, Warner & 
Rogers, The ‘Winds of Death,” Newsweek, Jan. 16, 1989, at 22 [hereinafter Winds of 


Death}. 
12. Robinson & Polmar, supra note 6, at 103. 
13. Id. 


14. Williams, Improving Chemical Defense Readiness, U.S. Naval Inst. Proc., Feb. 1989, at 
97, 98; see also Fialka, CIA Says Nations Are Still Building Chemical Arsenals, Wall St. 
J., Feb. 10, 1989, at A10, col. 3. 


15. Williams, supra note 14, at 98; Robinson & Polmar, supra note 6, at 103. 
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complexities of the international chemical trade and the dual use nature of 
the many chemicals that have both peaceful and weapons applications have 
made it easy to obscure the development of a chemical weapons capability. 
As a result, reliable proof of alleged chemical weapons use has not been 
readily available,!® and the control of proliferation has been left largely to 
the resources of individual states. 


The pace has quickened in recent years toward a comprehensive 
agreement to ban completely the use and development of chemical weapons 
and to close gaps left in the 1925 Geneva Protocol. Negotiators working 
under the auspices of the forty nation Conference on Disarmament in 
Geneva have resolved or narrowed differences on many of the troublesome 
issues blocking progress toward a new multinational treaty. The toughest 
issues faced by negotiators include end-use verification, treaty supervision, 
regulation of international chemical trade, and destruction of existing 
chemical weapons capabilities.17 In April 1984, then-Vice President Bush 
unveiled a sweeping U.S. draft treaty proposal calling for a worldwide ban 
on the development, production, stockpiling, acquisition, retention, and 
transfer of chemical weapons technology, including a broad package of 
verification procedures.!* Initial international reaction to the draft treaty 
was mixed, and the Soviets in particular reacted negatively to the treaty’s 
intrusive verification procedures.!® Three years later, Moscow changed 
direction, perhaps in response to a 1985 congressional action authorizing 
$155 million to begin replacing outdated U.S. chemical weapons stocks with 
more modern “binary” chemical weapons, breaking a sixteen-year self- 
imposed moratorium on production.2° On May 27, 1987, the chief Soviet 
negotiator in Geneva announced that the Soviet Union agreed in principle 
with the U.S. position on so-called “quick-challenge” inspections.?! 


The reports of Iraqi chemical weapons use against its Kurdish 
population2? and verification by U.S. intelligence sources that Libya’s 





16. See generally Cassell, supra note 2. It has been suggested, for instance, that Soviet use 
of chemical agents in Afghanistan was always followed by napalm application, which 
eliminated trace chemicals that otherwise would have provided proof. id. at 264, n.23. 

17. See Floweree, supra note 6. 


18. U.S. Draft Convention Submitted to the Conference on Disarmament: Prohibition of 
Chemical Weapons, Apr. 18, 1984, reprinted in 1984 Documents on Disarmament 269 
(ACDA ed. 1986) [hereinafter U.S. Draft Convention]; see also Koplow, Arms Control 
Inspection: Constitutional Restrictions on Treaty Verification in the United States, 63 
N.Y.U. L. Rev. 229, 261 (1988); Southerland, Soviets Cool to U.S. Chemical Weapons 
Treaty, Christian Science Monitor, Apr. 20, 1984, at 1. 

19. Southerland, supra note 18. 

20. See generally Warner, supra note 7. Binary munitions are safer to store and handle 
because they contain two inert chemical substances that are lethal only when combined 
on firing. Existing U.S. stockpiles were “unitary” agents which contain a chemical that 
is already toxic, and these 16- to 37-year-old weapons are deteriorating or beginning to 
leak. Id. 

21. Doughty, Soviet Chemical Arms Negotiator Makes Apparent Shift, Reuters North 
European Service, May 27, 1987. 

22. See Smolowe, supra note 11; Macleod, supra note 11. 
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chemical weapons plant at Rabta is nearing production? helped spark a 
142-nation conference on chemical weapons in Paris in January 1989.24 The 
participants issued a widely publicized declaration reaffirming the 1925 
Geneva Protocol?* and welcomed new participants to the ongoing Geneva 
negotiations on a new chemical weapons convention.”° The Soviet Union 
took advantage of the opportunity to announce that it would unilaterally 
begin destroying its chemical weapons arsenal.?” Despite the appearance of 
unity engendered by the declaration, the Paris conference was the site of 
stormy debate, underscoring the pervasive difficulties that stand in the way 
of a new multinational agreement. The declaration stopped short of 
endorsing new export controls which the United States regards as necessary 
to halt chemical weapons proliferation.2* Arab states demanded the right to 
hold chemical weapons to balance the nuclear weapons capability they 
presume Israel to have.?® Developing countries criticized the United States’ 
Geneva: Protocol reservation permitting the retaliatory use of chemical 
arms and strongly objected to export controls that could hurt fledgling 
chemical industries.*° 


In the face of these obstacles, it will be difficult for the Geneva 
Conference on Disarmament to arrest the proliferation of chemical weap- 
ons by developing a new and comprehensive treaty. To explore that 
proposition, this article examines the endemic problems that distinguish the 
control of chemical weapons proliferation from that of nuclear weapons. It 
analyzes control of chemical weapons proliferation through U.S. domestic 
legislation as well as existing and proposed international agreements on 
chemical weapons and looks to related treaties that may offer models for 
successful language in future agreements. Finally, it proposes an expanded 
role for a dispute resolution mechanism and for domestic legislation in all 
nations in an effort to halt the spread of chemical weapons. 


Ultimately, the failure of existing legal regimes to control prolifera- 
tion has not been entirely for the want of a well-drafted treaty. Instead, a 
complex and pervasive system of competing political interests that no 
international agreement or domestic legislation has yet been able to balance 
successfully stands in the way. Export controls and economic sanctions have 
proved ineffective in achieving compliance, while the well-developed inter- 
national chemical trade and the technology of chemical weapons production 





23. Fialka, Libyan Gas Plant Nears Production, U.S. Officials Say, Wall St. J., Feb. 13, 1989, 
at A12, col. 5; see also Fialka, supra note 14; Robinson & Polmar, supra note 6, at 100. 


24. Gordon, Paris Conference Condemns the Use of Chemical Anns, N.Y. Times, Jan. 12, 
1989, at Al, col. 2. 


25. Id. 
26. Markham, Chemical Weapons Talks Facing Tough Hurdles, N.Y. Times, Jan. 19, 1989, 
at A10, col. 3. 


27. Thatcher, First Step Toward Banning Arms?, Christian Science Monitor, Jan. 13, 1989, 
at 4; Markham, supra note 26. 


28. Gordon, supra note 24. 
29. Id. 
Id. 
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have made verification—a knotty point in any arms control agreement— 
even more difficult. Reports of progress toward agreement on many tough 
issues facing negotiators in Geneva indicate an international determination 
to address these problems in a new chemical weapons convention. The 
compromise that will inevitably result from this broad multinational pro- 
cess, however, may not produce an agreement with enough bite to overcome 
the substantial difficulties inherent in controlling chemical weapons prolif- 
eration. 


II. THE MECHANICS OF CHEMICAL WEAPONS 
PROLIFERATION 


The mechanics of chemical weapons proliferation are complex 
because they are fueled by sensitive international and domestic politics and 
by the concerns of powerful economic interest groups. Poor nations covet 
chemical weapons because they provide a potent and available alternative to 
nuclear weapons. Furthermore, these nations resent the possibility of export 
controls which would not only cut off the source of chemical weapons but 
would also halt the flow of chemicals needed for their legitimate chemical 
industries. Finally, chemical manufacturers balk at export controls which 
would hinder profits and free trade. 


A. Political and Strategic “Incentives” for Chemical Weapons 
Proliferation 


Toxic weapons have often been described as the “poor man’s atomic 
bomb,”3! and they are attractive to developing countries for many of the 
same reasons that motivate nuclear-capable states to retain nuclear arse- 
nals. For nations without nuclear weapons, a chemical weapons capability 
can be seen as significantly strengthening their regional security and 
international influence. Like nuclear weapons, chemical weapons can serve 
as a strategic deterrent. In light of increasing acquisition by developing 
countries of ballistic missile delivery systems that are capable of reaching an 
enemy hundreds of miles away,?? chemical weapons can offer an aura of 
protection for nonnuclear states against more powerful neighbors. Arab 
states often argue that this is a legitimate justification for their acquisition 
of chemical weapons which some of them feel are necessary to offset their 
fears of an Israeli nuclear capability.33 Where deterrence fails and a state 
becomes involved in a war, chemical weapons can be used to equalize a 
desperate losing situation. Iraq demonstrated this tactical use of chemical 
weapons during the Gulf War, in which chemical munitions turned back 
Iranian “human wave” attacks that threatened to dislodge Iraqi defenders 
from essential positions.** This strategy resembles NATO’s nuclear weap- 





31. Robinson & Polmar, supra note 6, at 103. 
32. Winds of Death, supra note 11, at 23. 

33. Id, at 24; Gordon, supra note 24. 

34. Winds of Death, supra note 11, at 23. 
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ons doctrine which calls for use of short-range nuclear weapons against 
numerically superior Eastern Bloc conventional forces on Europe’s Central 
Front in the event that conventional defenses fail.*> Developing countries 
recognize the value of a weapon with such defensive potential at so little 
cost. Immunity from military threat can give a state with such a powerful 
defensive capability a greater range of flexibility in its own domestic and 


foreign policy. 


Like most weapons, the potential uses of chemical weapons are not 
limited to defense or deterrence. Offensive chemical weapons capability, 
whether its use is actual or threatened, confers a significant military 
advantage because protective measures are expensive and cumbersome and 
can severely restrict an opponent’s combat effectiveness*° Through a 
strategic offensive use such as the “big threat,” a state with a chemical 
weapons capability might seek to further its interests against a neighboring 
state unable to effectively deter a chemical weapons attack. The chemical- 
capable state might, for example, demand the removal of a government 
leader or the elimination of support for a rebel group. Threatened use of 
chemical weapons against the United States could affect U.S. flexibility to 
respond in regional conflicts because required protective measures could 
encumber military operations and reduce their effectiveness to the point 
where they no longer represent a credible presence.>”7 Surprise use of 
chemical agents by a developing country or by a terrorist group against 
exposed overseas USS. targets such as air and naval bases could lead to high 
casualty levels. The resulting outcry of public opinion could cause a U.S. 
administration to severely restrict the use of military force as an instrument 
of national policy in subsequent regional conflicts.2* Offensive use of 
chemical weapons by that same state or by a subnational group against an 
unprotected developing country could lead to a similar public reaction and 
quick capitulation by the target state. 


In addition to state use of chemical weapons to manipulate less 
powerful neighbors and to threaten superpower flexibility, terrorist use of 
toxic weapons, either on a large or small scale, looms as an ominous threat. 
As security measures against traditional terrorist attacks improve, terrorist 
groups may be increasingly tempted to turn to cheap, easily obtainable 
chemicals as weapons of choice. In spite of the operational disadvantages of 
chemical weapons,*° a terrorist could cause enormous damage in an 





35. See generally D. Schwartz, NATO’s Nuclear Dilemma (1983). 

36. See Warner, supra note 7. 

37. Williams, supra note 14, at 98. 

38. Id. Recall, for example, the public outcry following the Marine casualties in the 1983 


Lebanon terrorist bombing attack and the subsequent withdrawal of U.S. military 
forces from that area. 


39. Barry, The Practical Limits on Chemical Warfare, Newsweek, Jan. 16, 1989, at 25. Many 
chemical agents are difficult to use, requiring sophisticated dispensing mechanisms, 
and their success can depend on environmental conditions such as wind, air pressure, 
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have made verification—a knotty point in any arms control agreement— 
even more difficult. Reports of progress toward agreement on many tough 
issues facing negotiators in Geneva indicate an international determination 
to address these problems in a new chemical weapons convention. The 
compromise that will inevitably result from this broad multinational pro- 
cess, however, may not produce an agreement with enough bite to overcome 
the substantial difficulties inherent in controlling chemical weapons prolif- 
eration. 


II. THE MECHANICS OF CHEMICAL WEAPONS 
PROLIFERATION 


The mechanics of chemical weapons proliferation are complex 
because they are fueled by sensitive international and domestic politics and 
by the concerns of powerful economic interest groups. Poor nations covet 
chemical weapons because they provide a potent and available alternative to 
nuclear weapons. Furthermore, these nations resent the possibility of export 
controls which would not only cut off the source of chemical weapons but 
would also halt the flow of chemicals needed for their legitimate chemical 
industries. Finally, chemical manufacturers balk at export controls which 
would hinder profits and free trade. 


A. Political and Strategic “Incentives” for Chemical Weapons 
Proliferation 


Toxic weapons have often been described as the “poor man’s atomic 
bomb,” and they are attractive to developing countries for many of the 
same reasons that motivate nuclear-capable states to retain nuclear arse- 
nals. For nations without nuclear weapons, a chemical weapons capability 
can be seen as significantly strengthening their regional security and 
international influence. Like nuclear weapons, chemical weapons can serve 
as a strategic deterrent. In light of increasing acquisition by developing 
countries of ballistic missile delivery systems that are capable of reaching an 
enemy hundreds of miles away,*? chemical weapons can offer an aura of 
protection for nonnuclear states against more powerful neighbors. Arab 
states often argue that this is a legitimate justification for their acquisition 
of chemical weapons which some of them feel are necessary to offset their 
fears of an Israeli nuclear capability.33 Where deterrence fails and a state 
becomes involved in a war, chemical weapons can be used to equalize a 
desperate losing situation. Iraq demonstrated this tactical use of chemical 
weapons during the Gulf War, in which chemical munitions turned back 
Iranian “human wave” attacks that threatened to dislodge Iraqi defenders 
from essential positions.** This strategy resembles NATO’s nuclear weap- 





31. Robinson & Polmar, supra note 6, at 103. 
32. Winds of Death, supra note 11, at 23. 

33. Id. at 24; Gordon, supra note 24. 

34. Winds of Death, supra note 11, at 23. 
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ons doctrine which calls for use of short-range nuclear weapons against 
numerically superior Eastern Bloc conventional forces on Europe’s Central 
Front in the event that conventional defenses fail.35 Developing countries 
recognize the value of a weapon with such defensive potential at so little 
cost. Immunity from military threat can give a state with such a powerful 
defensive capability a greater range of flexibility in its own domestic and 


foreign policy. 


Like most weapons, the potential uses of chemical weapons are not 
limited to defense or deterrence. Offensive chemical weapons capability, 
whether its use is actual or threatened, confers a significant military 
advantage because protective measures are expensive and cumbersome and 
can severely restrict an opponent’s combat effectiveness.**° Through a 
strategic offensive use such as the “big threat,” a state with a chemical 
weapons capability might seek to further its interests against a neighboring 
state unable to effectively deter a chemical weapons attack. The chemical- 
capable state might, for example, demand the removal of a government 
leader or the elimination of support for a rebel group. Threatened use of 
chemical weapons against the United States could affect U.S. flexibility to 
respond in regional conflicts because required protective measures could 
encumber military operations and reduce their effectiveness to the point 
where they no longer represent a credible presence.>’ Surprise use of 
chemical agents by a developing country or by a terrorist group against 
exposed overseas U.S. targets such as air and naval bases could lead to high 
casualty levels. The resulting outcry of public opinion could cause a U.S. 
administration to severely restrict the use of military force as an instrument 
of national policy in subsequent regional conflicts.** Offensive use of 
chemical weapons by that same state or by a subnational group against an 
unprotected developing country could lead to a similar public reaction and 
quick capitulation by the target state. 


In addition to state use of chemical weapons to manipulate less 
powerful neighbors and to threaten superpower flexibility, terrorist use of 
toxic weapons, either on a large or small scale, looms as an ominous threat. 
As security measures against traditional terrorist attacks improve, terrorist 
groups may be increasingly tempted to turn to cheap, easily obtainable 
chemicals as weapons of choice. In spite of the operational disadvantages of 
chemical weapons,>® a terrorist could cause enormous damage in an 





35. See generally D. Schwartz, NATO’s Nuclear Dilemma (1983). 

36. See Warner, supra note 7. 

37. Williams, supra note 14, at 98. 

38. Id. Recall, for example, the public outcry following the Marine casualties in the 1983 
Lebanon terrorist bombing attack and the subsequent withdrawal of U.S. military 
forces from that area. 

39. Barry, The Practical Limits on Chemical Warfare, Newsweek, Jan. 16, 1989, at 25. Many 

chemical agents are difficult to use, requiring sophisticated dispensing mechanisms, 

and their success can depend on environmental conditions such as wind, air pressure, 
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enclosed area such as an office building or an aircraft with a relatively small 
quantity of chemical agent.*° 


For both nations and subnational groups, chemical weapons can 
appear to offer substantial military and strategic benefits. The increasing 
militarization of developing countries has led to more frequent and critical 
incidents of international friction. Religious and political fractionalization in 
these societies expands the number of actors seeking to exercise power. 
Each party in this uneasy equation looks for tools to gain or hold an 
advantage in increasingly delicate regional and international balances of 
power. It is little wonder that chemical weapons proliferation is a real and 
growing problem in such an environment. 


B. Structural Barriers to Halting Chemical Weapons 


Proliferation 


The structural barriers to halting chemical weapons proliferation are 
daunting. First, the international chemical trade creates complex and 
powerful interests which often run counter to the arrest of chemical 
weapons proliferation. Furthermore, the elusive nature of chemical weap- 
ons and international sensitivity to on-site inspections make verification of 
chemical weapon use or production nearly impossible. Finally, existing and 
proposed compliance measures lack the teeth necessary to halt and punish 
the spread of chemical weapons. 


1. International Chemical Trade 


One of the most difficult factors in arresting chemical weapons 
proliferation is the broad and complex international trade in chemicals, 
plant technology, and engineering processes required to produce chemical 
products. Chemicals that have the potential for use in toxic weapons can 
also be found in many of the basic industries such as textiles, agriculture, 
and pharmaceuticals in even the least developed nations. Chemical weapons 
negotiators face, as a result, a much more difficult task than the one that 
confronted nuclear-capable states as they concluded the Nuclear Non- 
Proliferation Treaty. 


Nuclear weapons capability turns on the availability of two key 
elements: fissionable material, either plutonium or highly enriched ura- 
nium, and the sophisticated engineering capability required to construct a 
nuclear warhead.*! Since nations with stockpiles of fissionable material 
keep them tightly monitored and only a few suppliers provide the requisite 
highly sophisticated engineering processes and specialized equipment, there 
are “choke points” at which nuclear proliferation can be controlled. Also, 
controls on the transfer of nuclear technology were put into place soon after 





temperature, and humidity. The terrorist is also in danger when transporting the 
weapon unless a more sophisticated “binary” device is used. Id. 
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the development of nuclear weapons.‘? By contrast, the manufacture of 
chemical weapons is a much simpler proposition. General William Burns, 
Director of the U.S. Arms Control and Disarmament Agency, says that 
“chemical weapons can be manufactured in almost anybody’s garage, as 
long as you have a little high-school chemistry behind you.”*? Because of 
their simplicity, chemical weapons cannot be controlled by monitoring or 
regulating the trade in the underlying technology. Also, a myriad of trade 
channels resulting from the broad and long-established international chem- 
ical trade permits easy availability of chemical components, many of which 
have legitimate and peaceful uses.‘4 


A recent case in point, the Libyan plant in Rabta, was built with 
extensive European and Japanese assistance. Many participating companies 
believed that their goods were either being used for a desalinization 
equipment factory or for a pharmaceutical plant in Hong Kong.** U.S. 
equipment and computers supplied by third parties may even have been 
used in the plant.** Manipulation of shipping documents and filing of false 
papers can obscure the intended destination of chemical components and 
defeat efforts by government officials to control the ultimate destination of 
exported goods. Two recent cases illustrating the depth and complexity of 
the problem involved the illegal re-export of thiodigylcol, a chemical widely 
used in the textile industry but also a precursor of mustard gas.*” By listing 
false destinations on export declarations, two enterprises succeeded in 
shipping the chemical from European or Asian countries to the Middle 
East.** 





42. The U.S. Atomic Energy Act, for instance, was passed in 1954, five years after the first 
Soviet nuclear detonation and before the signature of the Nuclear Non-Proliferation 
Treaty in 1968. See infra note 98; supra note 8. By contrast, chemical weapors have 
been available since the dawn of the twentieth century without an international 
agreement banning their proliferation. 

43. Winds of Death, supra note 11, at 25. 

44. Id. Thiodigylcol, which goes into ball-point pen ink, and many other legitimate 
products, creates mustard: gas when it is mixed with hydrochloric acid. Phosphorus 
oxychloride is an ingredient of pesticides, hydraulic fluid, and the nerve gas known as 
Tabun. Jd. 

45. The New Merchants of Death: Libya’s West German Connection, World Press Rev., Mar. 
1989, at 14. The Libyan project was run under the name “Pharma 150.” In Hong Kong, 
a company called Pen-Tsao-Materia-Medica-Center Ltd. was supposed to be using the 
German company Imhausen’s plans to build a chemical plant that also had the project 
name Pharma 150. Pen-Tsao ordered chemicals and parts for Pharma 150 in Hong 
Kong, and goods were shipped out through Antwerp, Belgium. During the voyage, 
both the documents and the ship’s destination changed. The ultimate destination 
turned out to be “Pharma 150” in Libya. Id. 

46. Fialka, supra note 23; see also O’Boyle, Bonn Reports on Knowledge of Libyan Plant, 
Wall St. J., Feb. 16, 1989, at A11, col. 1. 

47. See 6 Int’l Trade Rep. (BNA) 144 (Feb. 1, 1989); 6 Int’l Trade Rep. (BNA) 258 (Mar. 
1, 1989). 

48. 6 Int’l Trade Rep. (BNA) 144 (Feb. 1, 1989); 6 Int’l Trade Rep. (BNA) 258 (Mar. 1, 
1989). 
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The creation or enforcement of export controls necessary to halt 
clandestine transfers of weapons-related chemicals often meets opposition 
from countries seeking to protect developing chemical industries or valu- 
able export markets. India, fearing that controls would harm its chemical 
industry, strongly opposed any mention of export controls as a part of the 
Paris declaration.*® Its position has been echoed by industrializing nations 
such as Brazil. Industries within developed nations also exert pressure on 
their governments to resist tough export controls. For example, the U.S. 
Commerce Department and the House of Representatives reacted strongly 
to industry pressure resulting from the Defense Department’s review of free 
world technology export licenses under the Export Administration Act of 
1979.5° Under this legislation, the Defense Department sought to restrict 
the export or re-export of U.S. technology.*! Fearing that licensing delays 
would harm USS. exporters, the House decried the idea of giving the 
Defense Department a “veto” over free world exports.52 Some resistance in 
industrialized states to the use of export controls as a tool to regulate 
chemical weapons proliferation lias begun to break down in the face of the 
growing proliferation threat. The tension between free trade and the control 
of weapons proliferation, however, remains a daunting problem for chem- 
ical weapons negotiators to overcome. 


2. Verification of Controls on Chemical Weapons Development 


The effectiveness of an attempt to slow chemical weapons prolifer- 
ation through the use of export controls depends on the rigor of accompa- 
nying verification and compliance measures. Indeed, as the limitations 
imposed by treaty on a given category of weaponry become more complete, 
the consequences of violation and the value of verification also increase.>? 
Where the goal is the complete elimination of an entire class of arms, as in 
the case of chemical weapons, verification becomes a critical issue. Verifi- 
cation, however, has suffered through a difficult evolution in arms control 
agreements, and verification procedures often have proven the most diffi- 
cult and complex portions to negotiate. 


The dual-use nature of chemicals and the complexity of the world 
chemical trade make the verification of chemical and plant equipment 
transfer restrictinns more difficult than similar controls used in the nuclear 
or high-technology fields. Stockpiled chemical weapons can be easily hidden 
and, despite the sophistication of modern intelligence capabilities,54 empir- 





49. Gordon, supra note 24. 


50. Export Administration Act of 1979, Pub. L. No. 96-72, 93 Stat. 503 (codified as 
A at 50 U.S.C. app. 2401-2420 (1982 & Supp. IV 1986)) [hereinafter 1979 

51. See generally Sawchak, The Department of Defense’s Role in Free- World Export Licensing 
Under the Export Administration Act, 1988 Duke L.J. 785. 

52. Id. at 795-96. 

53. Koplow, supra note 18, at 265. 


54. See id. at 237, 240; see also Does He or Doesn’t He? Only Qaddafi’s Engineers Know, 
World Press Rev., Mar. 1989, at 16. 
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ical verification problems unique to chemical arms remain unsolved. 
Tracking the worldwide spread of chemical and biological weapons strains 
national intelligence resources because much of the equipment and many of 
the chemicals involved may be used for legitimate purposes.*> Because of 
the close relationship between toxic agents and chemical products used for 
a wide variety of peaceful purposes, chemical weapons can be manufactured 
in facilities that can be converted quickly from commercial uses to weapons 
manufacture. Chemical plants may have little in the way of external 
signatures to indicate that weapons production is taking place.>* Experts say 
that with the turn of some valves, or the change of a catalyst, a plant can 
convert from pesticide manufacture to weapons production in as little as 
twenty-four hours with no external signs of the change.5’ 


Not only does the dual-use nature of chemicals make the verification 
of a ban on weapons production into a shell game, but any effort at 
verification also must take into account deep political tensions that arise 
from the intrusive nature of verification. Verification will be intrusive 
because it will involve constant monitoring of chemical production facilities, 
either by on-site observers belonging to an international authority or by 
tamper-proof equipment and sensors inside chemical plants.5* Quick notice 
inspections with as little as twenty-four-hours’ notice may also be provided 
for in a chemical weapons treaty.5° For an agreement banning chemical 
weapons to be effective, it must enjoy broad participation and balanced 
reciprocity in the agreed-upon verification scheme. Reciprocity, however, is 
not always easy for nations to swallow where verification is concerned. For 
example, if the United States is to credibly demand a right to quick-notice 
intrusive inspections of other nations’ chemical facilities, it would have to 
submit to the same inspections. Fear of industrial espionage by developing 
states who would relish a closer look at American chemical facilities is just 
one barrier to a successful verification scheme from the U.S. perspective. 


Current international agreements such as the Biological Weapons 
Convention include verification methods such as adversary investigations, 
consultative meetings of nations, U.N. General Assembly investigations, 
and Security Council meetings.*! These methods are oriented toward 
verifying allegations of chemical weapons use; they are not designed to 
verify the transfer or development of chemical weapons. While these 
methods could be applied to transfer and development verification as part 
of a new chemical weapons agreement, they each suffer from critical 





55. Fialka, supra note 14. 

56. Koplow, supra note 18, at 260 n.181; see also Does He or Doesn’t He? Only Qaddafi’s 
Engineers Know, supra note 54. 

57. Smolowe, supra note 10. 

58. See, e.g., U.S. Draft Convention, supra note 18, annex II, B. 

59. Id. 
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drawbacks that would hamper their effectiveness.°? In the absence of a 
broad international verification regime covering the transfer of chemical 
weapons technology, the difficult verification task is largely left to domestic 
agencies such as the U.S. Customs Service and the intelligence communities 
of individual nations. 


3. Compliance Measures—Disagreement and Disarray 


Without the guidance of a comprehensive international agreement 
covering chemical weapons, compliance measures for prohibited transfers 
have been left either to ad hoc international measures taken in response to 
specific incidents or to the domestic laws of individual nations. To date, 
compliance measures taken to halt prohibited weapons proliferation have 
involved actions on a continuum from actual or threatened military action® 
to tepid international opprobrium.®* The most common measures used by 
the United States in pursuing compliance with trade control measures have 
been economic sanctions. These include limits on U.S. government 
programs such as foreign assistance and landing rights, restrictions on 
exports from or imports to the United States, limits on private financial 
transactions, and restrictions on access to international financial 
institutions. The U.S. legal regime supporting economic sanctions, how- 
ever, has been roundly criticized as haphazard and ineffective,°’ and 
targeted states are increasingly becoming immune to U.S. economic 
sanctions.®* Despite their continuing popularity, economic sanctions applied 





62. See id, at 269-80. Because the investigating state is likely to be a political adversary of 
the investigated state, credibility is difficult to establish and the investigation may be 
dismissed as propaganda. The large size of a consultative meeting involving all treaty 
parties would likely inhibit its effectiveness, and it is improbable that consultation 
alone would suffice to resolve disputes over whether a prohibited activity had taken 
place. The U.N. General Assembly lacks the authority to issue orders allowing on-site 
access to investigate possible violations, and it suffers from a poor track record and 
delays in collecting information. These difficulties would hinder the General Assembly 
in the field of chemical weapons where rapid verification is necessary. The politiciza- 
tion of the U.N. Security Council and the veto power available under its procedures 
would also render it ineffective as a fact-finding body. 

63. Military force has been a consideration in halting the proliferation of dangerous 
weapons in instances such as Israel’s attack on Iraq’s nuclear reactor and the threat of 
USS. military force in connection with Libya’s Rabta plant. 

64. A recent revelation that German companies have transferred technology to Pakistan 
that will help in their nuclear weapons production has seemingly escaped even tepid 
opprobrium, having disappeared from the news immediately after it was first reported 
in April 1989. West German Firm Helped Pakistan With Nuclear Bomb: Politician Says, 
Reuters, Apr. 20, 1989. 

65. Carter, International Economic Sanctions: Improving the Haphazard U.S. Legal Regime, 
75 Calif. L. Rev. 1159, 1170, 1171-82 (1987). 

66. Id, at 1164. 

67. Id. 

68. Recent targets of economic sanctions have been less dependent on trade with the 

United States, and other countries, such as the Soviet Union, have come forward more 
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by the United States in furtherance of nonproliferation policy have not been 
entirely successful.° 


Domestic law, rather than multilateral international action, has 
provided the sanctions most frequently applied to individuals or organiza- 
tions involved in prohibited chemical trade. For those subject to U.S. 
jurisdiction, criminal prosecution under the Export Administration Act 
(EAA)”° and denial of export privileges are commonly used compliance 
measures.’! Increasingly, in an effort to control re export, the United States 
has relied on extraterritorial application of its own law’? and has attempted 
to apply EAA restrictions to activities undertaken by foreigners outside the 
United States involving goods or technology originating in the United 
States. One example of multinational efforts to enforce compliance with 
export control measures can be found in the related field of sensitive 
military technology. The Coordinating Committee on Multilateral Export 
Controls (COCOM) is the Paris-based, NATO-affiliated Western organi- 
zation that monitors and controls exports of sensitive materials and infor- 
mation to the Soviet bloc nations.7?* COCOM’s regulation of this field is a 
multinational effort that has met with some success” but also has suffered 
some widely publicized failures, such as the recent sale of submarine 
propeller milling equipment to the Soviet Union by Toshiba and 
Konigsberg.’> Without the presence of a multinational compliance author- 
ity such as COCOM in the field of chemical weaponry, haphazard and 
sometimes counterproductive efforts by individual states remain the only 
tool available to deter and punish the international spread of toxic weapons. 

In spite of a recent flurry of activity on the part of individual states, 
the chemical industry, and the international community, efforts at control- 
ling proliferation to date have worked at best to delay the transfer of 





69. In 1975-1977, the United States and Canada threatened financial and export sanctions 
to persuade South Korea not to buy a French reprocessing plant capable of producing 
weapons-grade nuclear material, and they delayed shipments of nuclear power reactors 
to Taiwan to stop the Taiwanese from reprocessing spent fuel. However, similar 
restrictions imposed on South Africa, India, Argentina, Brazil, and Pakistan were not 
successful in convincing those countries to accept full end-use safeguards, and in some 
cases such restrictions caused serious diplomatic repercussions. Jd, at 1174, 1174 n.40; 
see also J. Barton, The Politics of Peace 244-45 n.1 (1981). 

70. See, e.g., supra note 47. 

71. See 6 Int’l Trade Rep. (BNA) 258 (Mar. 1, 1989). Under a new provision in the 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 2401-2447, 
102 Stat. 1107, 1347-70 (to be codified in scattered sections of 50 U.S.C. app. and at 
19 U.S.C. 1864), parties convicted of violations of the EAA may face sanctions such as 
being barred from participating in or benefitting from any transactions involving the 
export or re-export of U.S.-origin goods or technology for a period of years, and the 
prohibition of other firms from dealing with the convicted party in any export 
transaction involving U.S.-origin goods without prior approval. 

72. See Comment, Extraterritorial Application of United States Law: The Case of Export 
Controls, 132 U. Pa. L. Rev. 355, 358 (1984). 

73. 6 Int’l Trade Rep. (BNA) 228 (Feb. 22, 1989); Carter, supra note 65, at 1175. 

74. See, e.g. 6 Int’l Trade Rep. (BNA) 228 (Feb. 22, 1989). 

75. See Carter, supra note 65, at 1175, 1175 n.48. 
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chemical weapons technology. Middle Eastern states continue to stockpile 
the weapons, and some of these states represent an additional risk for the 
transfer of chemical weapons to terrorist organizations.” Many developing 
countries seek the military and political advantages gained from possession 
of a weapon of such destructive capability. The scope and complexity of the 
international chemical trade make the development of a regime to control 
proliferation more difficult than those addressing the spread of nuclear or 
conventional weapons. Countervailing political, military, and trade interests 
impede the development of export controls and verification measures. 
Meanwhile, compliance schemes are in disarray and rely almost completely 
on extraterritorial application of domestic law for enforcement. It is no 
wonder that agreement on a comprehensive ban on chemical weapons has 
been elusive or that existing agreements have not wholly succeeded at 
arresting the spread of toxic weapons. 


Ill. PROLIFERATION CONTROL UNDER INTERNATIONAL AND 
DOMESTIC LAW 


Proliferation control under international and domestic law is cur- 
rently ineffective because of gaps in international treaties and serious 
difficulties with U.S. export control legislation. A new chemical weapons 
treaty should not only fill the gaps left in earlier treaties, but it should also 
suggest ways for countries to effect powerful domestic export controls. 


A. The Proliferation Gap in International Chemical Weapons 
Agreements 


The 1925 Geneva Protocol, which forbids the use of poison gases or 
bacteriological methods of warfare, banned neither production nor stock- 
piling and did not address the issue of chemical weapons proliferation. 
Some nations, including the United States, only ratified the treaty subject to 
a reservation permitting retaliatory use. Beyond failing to address 
proliferation,”’ the Protocol has been criticized for ambiguous or outdated 
language”*® and for ignoring the issues presented by verification.”® More- 





76. Fialka, supra note 14. 


77. See Geneva Protocol, supra note 5. The Protocol squarely addresses itself solely to the 
“use in war of asphyxiating, poisonous or other gases, and of all analogous liquids, 
materials or devices.” id. 

78. Cassell, supra note 2, at 289-95. It is unclear whether the Protocol covers all the kinds 
of modern weapons that might be used, such as incapacitating agents. These are 
neither “asphyxiating” nor “poisonous” and, because the term “other gases” is also to 
be read in the light of asphyxiating and poisonous, it would appear that incapacitating 
agents are outside the Protocol. Jd. at 290 n.159. The United States used this line of 
reasoning to claim that its use of tear gas during the Vietnam War did not violate the 
Protocol. /d. Other language difficulties include ambiguities about whether particular 
activities, such as poisoning underground waterways, are covered by the “use in war” 
language, whether this term is broad enough to include conflicts such as guerrilla or 
civil wars, and whether the Protocol applies to the specific nations involved since not 
all nations are signatories. Jd. at 290-91. 
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over, the Protocol fails to address compliance issues. The treaty states only 
that parties to the agreement will use their best efforts to induce other 
nations to accede to its terms.®° Under the Protocol, the only available 
sanction for violation of its terms is international pressure.*? 


The 1972 Bacteriological Weapons Convention directly addressed 
the issue of biological agent proliferation by banning transfer.*? It also 
raised the issue of verification.*? However, the Biological Weapons Con- 
vention does not provide a model for successful proliferation control since 
its treatment of verification is very general, relying heavily on UN organs 
and on cooperation among parties, as well as failing to provide for 
verification controversies.** The document also suffers from many of the 
difficulties of ambiguous language that hamper the Geneva Protocol’s 
effectiveness.25 The Biological Weapons Convention, while prohibiting 
development, stockpiling, production, acquisition, or retention of microbial 
or other biological agents or toxins,®® and specifically barring their 
transfer,®? fails to ban their use. Because it does not restrict use, it is unclear 
under the convention whether proof that a nation has used biological 
weapons that are not otherwise subject to the Geneva Protocol’s ban on use 
is sufficient to establish a violation of international law.** The Biological 
Weapons Convention also responds in article X to the sensitivity developing 
countries have over the potential for a reduction in trade because of the 
treaty. It allows “the fullest possible exchange of equipment, materials and 
scientific and technological information for the use of bacteriological .. . 
agents and toxins for peaceful purposes.”®® In failing to define peaceful 
purposes, this clause creates a loophole that leaves room for proliferation. 
Chemicals or biological substances meant for peaceful purposes easily can 
be used for nonpeaceful purposes, especially in the absence of a compre- 
hensive verification scheme. 


Credible compliance measures are also conspicuously absent in this 
agreement. Article VI provides only that parties detecting a breach may 
lodge a complaint with the UN Security Council. It burdens the complainant 
with the duty to produce evidence of the breach, upon which the Security 





79. See Koplow, supra note 18, at 259-65. 

80. Geneva Protocol, supra note 5. 

81. Cassell, supra note 2, at 266-67. 

82. Biological Weapons Convention, supra note 9, art. III. 
83. Id. art. VI. 

84. See Koplow, supra note 18, at 264-65. 

85. See Cassell, supra note 2, at 290-91. 

86. Biological Weapons Convention, supra note 9, art. I. 
87. Id. art. III. 

88. See Cassell, supra note 2, at 289-90. 

89. Biological Weapons Convention, supra note 9, art. X. 
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Council may initiate an investigation. Given the political exigencies of 
Security Council operation, and the difficulty of proof, this compliance 
provision is relatively toothless.*° 


The only existing international agreement that squarely addresses 
the proliferation of a class of dangerous weapons is the Nuclear Non- 
Proliferation Treaty.®! In article III, nonnuclear weapon states agree to 
accept International Atomic Energy Agency (IAEA) verification proce- 
dures to ensure that nuclear energy is not being diverted from peaceful 
purposes to weaponry.°? Nuclear states agree not to provide nuclear 
material or technology to nonnuclear states for peaceful purposes, as 
allowed elsewhere in the agreement, unless it is subject to those verification 
safeguards.°> While the treaty fails to mention compliai.ce measures 
directly, the implementing IAEA regulations are intended to provide 
remedies for specific violations. Developing states secured in article IV, 
however, the right to develop, research, produce, and use nuclear energy for 
peaceful purposes.%* All parties agreed to facilitate the fullest possible 
exchange of equipment, materials, and scientific and technological informa- 
tion for the peaceful uses of nuclear energy.®* The Nuclear Non- 
Proliferation Treaty, by responding to developing nations’ concerns, acts 
principally by controlling end-use of nuclear technology through the regu- 
lation and supervision of the LAEA rather than by prohibiting the transfer 
of nuclear technology outright. This has been a viable system because of the 
visibility and limited number of nuclear facilities in recipient states and 
because the technology underlying nuclear weapons production lends itself 
more readily to verification. 


The IAEA may be a useful model for an international chemical 
weapons verification agency, and end-use control will be an important part 
of any effort to put a stop to chemical weapons proliferation. But the larger 
number of facilities requiring supervision and the dual-use nature of 
chemical plant technology make verification of peaceful chemical produc- 
tion far more difficult. Nonetheless, end-use control alone is not a sufficient 
system for the control of toxic weapons proliferation. 


The international chemical trade is quite broad and complex, and 
most chemical weapon components have plausible peaceful uses. Chemical 
plants for pharmaceuticals or insecticides also have the capability to transfer 
quickly from peaceful to weapons production. These endemic problems call 
for a chemical weapons verification regime requiring much broader, more 
intrusive and more expensive administration than the verification measures 
provided in the Nuclear Non-Proliferation Treaty. In addition to monitoring 
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end-use, the chemical weapons verification scheme will have to focus on 
controlling the transfer of toxic and precursor chemicals and plant equip- 
ment, even those destined for peaceful uses.*° 


Existing international agreements have not directly addressed the 
proliferation of chemical weapons. Those that have focused on the prolif- 
eration of analogous weapons, such as biological and nuclear weapons, 
provide some useful lessons. They have not, however, had to address a 
problem as complex or broad as chemical weapons proliferation. The 
development of trade control measures, verification methods, and compli- 
ance schemes for the purpose of controlling proliferation will be pulled in 
different directions by competing interests. If a new agreement on chemical 
weapons is to have comprehensive appeal and participation, compromises 
will have to be reached. These compromises, while appeasing certain 
interests, could threaten the agreement’s effectiveness in controlling the 
proliferation of chemical weapons. 


B. U.S. Export Control Legislation—An Inadequate Tool for the 
Task 


In the absence of an international agreement to deter chemical 
weapons proliferation, the United States has passed a number of laws, 
principally in the export control area, to slow the spread of weaponry. 
Domestic legislation aimed at dangerous weapons proliferation includes the 
Arms Export Control Act,°? the Atomic Energy Act,°* and the Nuclear 
Non-Proliferation Act.°® Transfers of chemical components and weapons 
plant technology are for the most part controlled by a piece of legislation 
with a more checkered history: the Export Administration Act (EAA).!0° 
Passed initially in 1969, the EAA is generally enacted for short periods, 
usually four years, to allow Congress to reconsider its earlier policy 
decisions at each extension.!°! In passing and renewing this legislation, 
Congress has had to consider the tension between the export industry’s 
desire for less restrictive trade measures and the Defense Department’s 
position favoring more stringent controls.!°? In its present form, the EAA 





96. Both approaches will experience difficulty. The Soviet Union and the United States, for 
different reasons, are hesitant about broader, more intrusive “peaceful end-use” 
verification, while developing states as well as multinational chemical companies can be 
expected to strongly resist tighter export controls. 

97. Arms Export Control Act, Pub. L. No. 94-329, 90 Stat. 729 (1976) (codified in 
scattered sections of 22 U.S.C. (1982)). 

98. Atomic Energy Act, Pub. L. No. 703, ch. 1073, 1, 68 Stat. 921 (1954) (codified at 42 
U.S.C. 2011-2296 (1976) (prior to amendment by Nuclear Non Proliferation Act)). 

99. Nuclear Non-Proliferation Act, Pub. L. No. 95-242, 2, 92 Stat. 120 (1978) (codified at 
22 U.S.C. 3201-3282 (1979) and scattered sections of 42 U.S.C. (1982)). 

100. For a good review of the legislative history of the EAA and its antecedents, see 
Sawchak, supra note 51, at 789-96. 
101. Id, at 791. 


102. See generally id. 
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allows the President considerable discretion in imposing export controls on 
companies and goods outside U.S. territory.!° 


As currently applied, the EAA prohibits, with few exceptions, all 
exports from the United States unless they are licensed by the Commerce 
Department.!% Most exports can be shipped under “general licenses” but, 
for goods that present a national security risk, such as chemical weapon 
components and plant equipment, specific regulations outline a much 
tougher “validated license” approval process. The right to administrative 
and judicial review for denial of such a license is sharply restricted.!° Under 
a 1974 amendment to the EAA, the Defense Department received the 
power to review sensitive export license requests.1°° President Reagan 
issued a directive in January 1985 that formalized the extension of Defense 
Department review to include transfer not only to “controlled countries,” 
such as Communist-bloc nations, but also to free-world states.!°”? Exporters 
complained loudly that the Defense Department was excessively restrictive 
in licensing exports and that delays caused by the review were costing U.S. 
companies significant business. In spite of the continuing tension, the 
drafters of the most recent extension legislation, the 1985 Export Admin- 
istration Amendments Act (EAAA),!° ignored problems such as those 
presented by Defense Department license review, and Congress failed to 
clarify EAA section 10(g), the provision under which export license review 
was carried out.!° The intractability of the positions underlying these 
countervailing interests has kept Congress from resolving the fundamental 
tension between a desire to limit chemical proliferation and the need to 
support U.S. companies in pursuit of foreign markets. Despite the continu- 
ing friction over licensing standards, exports without the approval of both 
the Defense and Commerce Departments presently subjects the exporter to 
civil and criminal penalties under the EAA. Civil sanctions, which can 
include restrictions such as the denial of export privileges, were added to the 


EAA in 1988 under a new provision in the Omnibus Trade and Competi- 
tiveness Act.!!° 


The knottier problem is that using domestic legislation to control the 
flow of products related to chemical weapons restricts the re-export of 
chemical weapons technology. Under the EAA, the President is authorized 
to control the export of any goods and technology “subject to the jurisdic- 
tion of the United States, or exported by any person subject to... [U.S.] 





103. Carter, supra note 65, at 1194. 

104. Jd. at 1189. 

105. Jd. at 1190. 

106. Sawchak, supra note 51, at 799. 

107. Id at 802. 

108. Export Administration Amendments Act of 1985, Pub. L. No. 99-64, 99 Stat. 120 


(1985) (codified in scattered sections, primarily at 50 U.S.C. app. 2401-2420 (Supp. III 
1985)) [hereinafter 1985 EAAA]. 


109. See Sawchak, supra note 51, at 796, 801, 813. 
110. 6 Int'l Trade Rep. (BNA) 258 (Mar. 1, 1989). 


ETO 





Sie TaN RRO SET 


Na SSE EE: 








aw 


I 





Se 








NAVAL LAW REVIEW XXXIX 


jurisdiction.”!1! The United States has traditionally imposed EAA controls 
on three categories of foreign exports: (1) re-exports by a foreign company 
of goods or technology of U.S.-origin; (2) re-exports of U.S.-origin parts 
even if included in foreign-made goods; and (3) exports of foreign-origin 
goods that are the direct products of U.S.-origin technology.'!? This 
expansive view of U.S. power to control activities in other states, especially 
with regard to exports of foreign-origin goods based on U.S. technology, has 
provoked challenges and retaliation from trading partners who charge that 
such a view may be contrary to basic principles of international law.!!% 
Extraterritorial application of U.S. export control laws is seen as infringing 
on the sovereignty of other states by interfering with the territoriality and 
nationality principles of jurisdiction.!!* Beyond the preventive use of export 
controls to regulate chemical weapons proliferation, these controls have 
been used as compliance measures for a broad variety of purposes, 
including forcing a target state to change its policies,!15 and could be applied 
where the development of a chemical weapons capability is detected. 


Economic sanctions, which include the use of export restrictions, 
have been successful only forty percent of the time in dealing with narrow 
policy goals such as proliferation control.!1* Even when economic sanctions 
succeed, EAA export restrictions are no more effective as compliance 
measures than import controls or financial restrictions. One exhaustive 
empirical study, in fact, suggests that they have been the least effective.1!7 A 
more effective compliance scheme against chemical weapons proliferation 
would include economic sanctions tailored to the specific vulnerabilities of 
the target country. The current haphazard mix of legislation in the United 
States encourages the executive branch to resort to export restrictions, 
where the President has unrestrained authority under the EAA, rather than 
to resort to the imposition of import controls or restrictions on U.S. bank 
lending. These last two would likely be more effective measures, but they 
are areas in which Presidential powers are limited.!1* 


A continuing U.S. penchant for export restrictions as the centerpiece 
of proliferation compliance policy is evident in recent legislation introduced 
in Congress, seeking by amendment to the EAA and to the Arms Export 
Control Act to impose economic sanctions against companies assisting in 
the transfer of chemical weapons technology.'!® The continuing U.S. 





111. Carter, supra note 65, at 1194. 

112. Id 

113. Comment, supra note 72, at 355. 

114. Id. at 355 n.3. 

115. Carter, supra note 65, at 1171. 

116. Id. at 1173-74. 

117. G. Hufbauer & J. Schott, Economic Sanctions Reconsidered: History and Current 
Policy 89 (1985) (quoted in Carter, supra note 65, at 1180). 

118. Carter, supra note 65, at 1164, 1180. 

119. See S Int’l Trade Rep. (BNA) 1315 (Sept. 28, 1988). Senators Robert Dole (R-Kan.), 
Jesse Helms (R-N.C.), Rudy Boschwitz (R-Minn.), Jake Garn (R-Utah), and John 
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reliance on export restrictions may be a leftover of the immediate post- 
World War II period, during which the United States held a virtual 
monopoly over worldwide technology. In any event, many products, espe- 
cially those involved in the production of chemical weapons, are readily 
available elsewhere in the international market despite export controls 
imposed unilaterally by the United States. 


Current domestic legislation in the United States does not provide a 
satisfactory answer to the challenges of controlling chemical weapons 
proliferation through export controls or enforcing compliance through 
economic sanctions. The difficulties in balancing free trade and prolifera- 
tion control, as revealed in the legislative history of EAA section 10(g) and 
in Congress’ inability to resolve industry government tensions, demonstrate 
the delicate balancing needed to draft legislation that meets the needs of 
both interests. Extraterritorial application of U.S. law, especially with 
regard to the re-export of foreign-origin goods based on American tech- 
nology, presents unresolved problems of international law. Also, the un- 
manageable regime of American domestic legislation forces the President 
to rely on economic sanctions where a prohibited transfer occurs and 
encourages the use of export controls even when contrary to American 
interests. 


C. Attempts to Overcome Problems of Verification and 
Proliferation in a New Multilateral Chemical Weapons 
Convention 


Negotiators working on the problems posed by chemical weapons 
proliferation have made significant strides in documenting areas of general 
agreement among the nations participating in the Geneva Conference on 
Disarmament.!2° Apparently there is now general agreement on many of 
the provisions originally embodied in the 1984 U.S. Draft Convention. A 
new multilateral chemical weapons convention would prohibit the develop- 
ment, production, acquisition, possession, transfer, or use of chemical 
weapons.!2! The convention would apply to virtually all inherently toxic 
chemicals, as well as to precursor chemicals (which are benign, but can be 
used in weapons when combined with other chemicals). It would also cover 
weapon delivery systems capable of carrying chemical munitions. Each state 
would make a detailed declaration of its existing chemical weapons capa- 
bility within thirty days of the treaty’s entry into force, giving specific details 
on quantity and location of weapons stockpiles, as well as on transfers and 
receipts of chemicals covered by the convention. Each state possessing 
chemical weapons would then submit and carry out a plan for the destruc- 
tion of existing stockpiles within ten years, subject to verification by on-site 





Heinz (R-Pa.) introduced S. 2819 to impose economic sanctions against companies 
that have helped states not already in possession of chemical weapons to produce them. 
See also infra note 131. 


120. See Floweree, supra noie 6. 
121. Id; see also U.S. Draft Convention, supra note 18, art. I. 
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inspection and continuous monitoring by an international agency. Produc- 
tion facilities capable of manufacturing chemical weapons would also have 
to be identified within thirty days. They would be forced to cease production 
immediately and be rendered inoperable within three months, except for 
plants that would be used in the destruction of existing weapons inventories. 
Such plants could operate for that purpose for as long as ten years, also 
subject to verification and monitoring.!22 


Specifically addressing the threat of proliferation, the convention will 
require inventories of specified chemicals sufficiently toxic to be used in 
weapons but intended for peaceful uses, such as medical research, to be 
declared within thirty days of the treaty’s entry into force and annually 
thereafter. Production of these toxics for peaceful purposes would not be 
allowed to exceed 1,000 kilograms per year and would be limited to a single, 
closely monitored facility. Production of precursor chemicals that are 
intended for commercial use would be tracked by data analysis of shipments 
and receipts and by international agency inspection.!23 


To carry out the challenging job of inspection and monitoring, the 
convention would also establish a new international agency responsible for 
the successful implementation of the treaty’s procedural elements and for 
assuring compliance with its terms prohibiting transfer and use. The agency 
would include as its principal organ a consultative committee on which each 
state party to the treaty would be represented. The full consultative 
committee would meet annually or as required to review progress and 
discuss issues arising during the term. An executive council of limited 
membership would be chosen to oversee implementation and compliance 
on a continuous basis and to report to the consultative committee. A 
technical secretariat would be created to carry out the day-to-day activities 
necessary to assure compliance, including inspections and the handling of 
complaints or reports made by one party against another. The agency would 
be similar in scope and operation to the IAEA. Unlike the IAEA, which 
holds broad responsibilities throughout the field of nuclear energy, the 
international chemical agency would not have an expansive role in moni- 
toring the entire chemical industry. It would, however, like the LAEA, have 
major monitoring and inspection functions in some sectors.!24 


Verification under the new convention has been a toughly negotiated 
issue. The 1984 U.S. Draft Convention called for “quick-challenge” inspec- 
tions, which require only twenty-four hours notice, on all military or 
government-owned or controlled facilities.‘ The Soviet Union agreed, in 
1987, to support the notion of “quick-challenge” inspections, but it still 
expresses discomfort with U.S. insistence on extending those inspections 
only to military or government facilities, since all Soviet plants are state- 





122. Floweree, supra note 6; see also U.S. Draft Convention, supra note 18, arts. II, V, VI. 
123. Floweree, supra note 6, at 8; see also U.S. Draft Convention, supra note 18, art. III. 
124. Floweree, supra note 6; see also U.S. Draft Convention, supra note 18, annex II. 

125. U.S. Draft Convention, supra note 19, art. X; Southerland, supra note 18. 
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owned while only a very few U.S. facilities are.!2° The United States faces 
difficult constitutional problems in extending the rigorous inspection regime 
to private facilities, since the fourth amendment probable cause require- 
ments for searches may conflict with the “quick-challenge” inspections.!2’ 
The United States also has an interest in preventing industrial espionage 
that could hide within the verification framework. Other nations harbor 
suspicions that hinder agreement on verification as well. France wants to 
maintain its own chemical weapons capability for a time after a new 
convention takes force to permit the Soviet Union to “build down” to parity, 
and India continues to insist on ninety-six hour notice for inspections.}28 


The new and more stringent verification procedures are intended to 
halt chemical proliferation by working closely with tougher export controls, 
which some European Community states and the United States are 
beginning to implement, along with private controls being developed by the 
chemical industry. German embarrassment over the participation of Ger- 
man companies in the development of the Libyan plant!2° has led to a 
proposed extension of laws imposing sanctions for the illegal export of 
chemical weapons technology. These laws would, for the first time, cover 
the foreign activities of German citizens and companies. Licensing require- 
ments are also to be expanded to give early notice of possible dangerous 
transfers.!° The U.S. Congress also has introduced legislation to strengthen 
domestic measures restricting exports with chemical weapons potential.!3} 
The private sector has undertaken efforts to limit the flow of chemical 
components as well. One example of these private arrangements is a 
consortium of American, European, and Japanese chemical trade associa- 
tions working to establish an early warning system to prevent the type of 
unwitting product transfer that led to the Libyan development of a chemical 
weapons capability. The United States Chemical Manufacturers Associa- 
tion is also discussing an information sharing system toward the same 
end.!32 The “Australian Working Group,” composed of nineteen countries, 
including the United States and European Community members, has 
adopted voluntary export controls covering a number of component chem- 





126. Bogachev, On Convention on Chemical Weapons, TASS, Jan. 19, 1989. 

127. See Koplow, supra note 18, at 238. 

128. Doughty, supra note 21. 

129. See O’Boyle, supra note 46. 

130. See id.; Fialka, supra note 23. 

131. See generally 6 Int’| Trade Rep. (BNA) 215 (Feb. 15, 1989). Bills introduced include S. 
8, which calls for amendment of the 1979 EAA to impose sanctions against companies 
that have aided and abetted the proliferation of chemical or biological weapons; S. 238, 
which calls for amendment of the Arms Export Control Act to impose sanctions 
against firms involved in the transfer of chemical and biological agents or their related 
production equipment or technical assistance to Iran, Iraq, Syria, and Libya; and H.R. 
696, which calls for encouragement of multilateral efforts to prevent the proliferation 
of such weapons and imposition of sanctions against any country that uses chemical or 
biological weapons in violation of international law or against its own citizens. Id. 

132. Fialka, supra note 23. 
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ical products and has met with the Soviets to discuss mutual cooperation. 


In spite of these diverse efforts, enforcement of new controls to 
assure the peaceful end-use of exported chemicals will be difficult. Broad 
loopholes resulting from compromises between the interests of developing 
nations and the chemical industries in exporting states for unrestricted trade 
and the desires of developed nations to limit proliferation will remain in any 
new treaty regime. Peru and Brazil, for example, have sought a provision in 
the new convention allowing economic assistance for development of the 
chemical industries in nonaligned states.!3* Such a provision would be 
similar to the language in article IV of the Nuclear Non-Proliferation 
Treaty. 


The new chemical weapons convention must also bridge a wide gap 
between the need to enforce its provisions and a lack of international 
consensus over what action to take if prohibited transfers and development 
of chemical weapons capability occur. The United States, for instance, was 
strongly encouraged not to use military force to eliminate the Libyan plant 
at Rabta,!*5 which is now nearing production capability.1°° Also, world 
outrage was conspicuously absent following allegations of Iraq’s use of 
chemical weapons.!°’ The standing norm that a new treaty will have to 
overcome seems to be, “if we don’t catch you while you’re doing it, it’s O.K. 
once it’s done.” 


Support for enforcement measures under the new chemical weapons 
convention is likely to be easier to generate in the event of the proven use 
of toxic weapons, but support will be more difficult to muster in the event 
of their transfer or development. Sanctions in the international community 
focus principally on generating world attention and disapproval,!3* and such 
a reaction is most effectively provoked where a sanctioned act is verifiable, 
sensational, and reportable, as in Iraq’s use of chemical weapons. The 
present Libyan experience seems to suggest that development of a chemical 
weapons capability, at least in the absence of a specific treaty provision 
prohibiting it, falls short of the threshold required to generate meaningful 
international disapproval. In the face of such a situation, and absent a 
stringently controlled international trade in chemicals and plant equipment, 
international sanctions are not likely to deter proliferation effectively. 


IV. BEYOND EXISTING PROPOSALS FOR HALTING CHEMICAL 
WEAPONS PROLIFERATION 


For a new chemical weapons treaty to be effective, it will need potent 
dispute resolution provisions and tangible public support from the interna- 





133. Winds of Death, supra note 11. 

134. Floweree, supra note 6, at 10. 

135. Tucker, Using Force Against Libya?, N.Y. Times, Jan. 11, 1989, at A23, col. 2. 
136. Fialka, supra note 23. 
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tional community. In the United States, this public support should be 
manifested by implementing strong domestic legislation controlling the 
export of chemicals. 


A. The Importance of Provisions for Dispute Resolution 


Few international accords have faced the potential difficulties in 
implementation that loom before the new chemical weapons convention. To 
effectively control proliferation, the convention will require trade control, 
verification and compliance measures that affect international trade, and 
domestic policies on an unprecedented scale. One prediction that can be 
made with certainty is that the volume and severity of disputes associated 
with the convention’s implementation will outstrip those that have been 
experienced with previous international accords. Without a credible dispute 
resolution mechanism, unresolved disputes can lead to the erosion of a 
treaty that, after full and deliberate consideration, both parties would prefer 
to maintain.!9° Lingering disputes also can cloud the overall political 
atmosphere preventing essential cooperation in other sensitive areas em- 
braced by the convention, such as verification and trade control. Govern- 
ments can distort the significance of a dispute that has not been submitted 
for resolution and use the international media to gain sympathy or advan- 
tage. Even the most carefully crafted multilateral treaty relationship can 
dissolve in the wake of undisciplined reaction to dispute.!*° If the conven- 
tion is to survive as a credible and effective means to control proliferation, 
a successful mechanism to deal with disputes must be a central feature. 


Professor Phillip Trimble, former Ambassador to Nepal and State 
Department expert on arms control, recently proposed a model for an 
institute to deal with arms control controversies that incorporates elements 
of dispute resolution embodied in recent international economic 
agreements.'41 The model relies principally on the joint effects of an 
obligation to notify and consult with other treaty signatories in the event of 
a dispute and an obligation to submit those disputes to a nonbinding 
arbitration procedure.!4? Elements of this approach would be especially 
useful to the international chemical authority as it works to reduce the 
friction produced between the competing interests affected by the imple- 
mentation of the accord. The effect of a dispute resolution mechanism will 
help the convention survive the disagreements resulting from its operation 
by keeping international relationships between signatories intact in the face 
or inevitable friction or disputes. The joint use of consultation and arbitra- 
tion requirements will reduce tensions by short circuiting disputes before 
they develop and by preventing them from escalating. The enforced 
communication such mechanisms produce also will provide a vehicle to 





139. Trimble, Beyond Verification: The Next Step in Arms Control, 102 Harv. L. Rev. 885, 890, 
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bring international rather than narrower, national norms into a dispute at an 
early stage, and they will provide a forum to enforce the use and recognition 
of international norms in the dispute resolution process. 


The international chemical authority contemplated by the conven- 
tion should be the arbiter of the dispute resolution process. In keeping with 
the dispute resolution model developed from successful economic treaties, 
the chemical weapons convention should require all parties represented in 
the consultative committee to be notified and consulted on all material 
developments, such as disputes that affect the convention, as set forth in 
article [X of the U.S. Draft Convention. It should also require disputes to 
be resolved by a special panel, working under the executive committee, 
using arbitration procedures consistent with the overall goals of the 
agreement.!43 By relying on negotiated results among the signatories, 
continued participation by the signatories is encouraged, and international 
invective that could damage the convention’s credibility and effectiveness is 
discouraged.!44 


A dispute resolution process would help parties avoid difficulties of 
the sort that arose when the United States discovered Germany’s role in 
supplying assistance for the development of the chemical plant in Libya. 
Under intense U.S. pressure in the international media, Germany first 
denied, then admitted the role of German companies in building the plant. 
The German press reflected the significant discomfort felt by many Ger- 
mans over the U.S. browbeating, and the Bonn government was damaged by 
the open accusations. Had the convention been in force and a dispute 
resolution process provided for, a quicker and less damaging solution to this 
incident could have been found. 


B. The Need for Public International Support and Strong 
Domestic Legislation to Bolster the Chemical Weapons 
Convention 


The convention will be effective only to the degree that it can attract 
international support. Knowledgeable commentators have urged the nego- 
tiators to develop a thorough carrot-and-stick framework to provide incen- 
tives for nations to become signatories.145 As a “carrot,” international 
financial support, trade credits, foreign aid, and other commercial incen- 
tives should be available to signing parties to encourage their participation. 
At the same time, the chemical weapons convention should emulate the 
U.S. Nuclear Non-Proliferation Act by prohibiting the export of all chem- 
ical products to states which do not ratify the treaty. This would both serve 
as a “stick” to help deter states from avoiding compliance simply by failing 
to sign or ratify the agreement and to assure that chemical exports are made 





143. See id, at 897. 
144. See id. at 897-98. 
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only to nations that have agreed to procedures to verify that transferred 
chemical products truly have peaceful end uses. 


Recognizing that domestic legislation often carries more weight in a 
particular nation than an international edict, the chemical weapons conven- 
tion should direct each participating state to enact laws aimed at controlling 
proliferation, patterned after model legislation set forth in the agreement. 
Each state would be required as a treaty obligation to enact domestic 
regulations mirroring the model in the important areas of trade control, 
verification, and compliance. Such domestic enactments would assure 
uniform international application of standards on proliferation control and 
also allow greater enforcement power, since states generally feel freer to 
enforce domestic rather than international laws. 


A useful model for domestic implementing regulations would be the 
U.S. Atomic Energy Act of 1954, as amended by the Nuclear Non- 
Proliferation Act. Under this regime, a prospective exporter must apply to 
the Nuclear Regulatory Commission (NRC) for an export license on any 
covered item. The NRC is prohibited from granting an export license unless 
the Secretary of State notifies it that the proposed export will not be inimical 
to the common defense and security of the country.!4° Under the chemical 
weapons convention, each member state could enact domestic regulations 
creating a Chemical Regulatory Commission (CRC). Each state’s CRC 
would be responsible for issuing export licenses covering any chemical or 
plant equipment originating in that state which falls within the convention’s 
trade controls. Each member’s CRC would be prohibited under domestic 
and international law from issuing an export license unless the technical 
secretariat first certified that the export transaction conformed to treaty 
restrictions and that safeguards on end-use were in place in the receiving 
nation. 


By using a domestic agency to enforce international norms, many of 
the problems of implementation and control that face the convention can be 
avoided. Individual concerns of member states, such as U.S. sensitivity to 
constitutional problems with verification, can be taken into account in 
domestic regulations enacted in the member states. This can be done 
without threatening the validity of the international standard so long as the 
domestic implementation regulations conform to the spirit of the standards 
set forth in the convention. A domestic agency acting under the color of its 
own law also will face fewer enforcement problems than an international 
agency acting under the authority of a treaty. A specialized agency, such as 
the CRC, dedicated to broad single-industry control can avoid some of the 
interagency warfare that occurs when “functional” agencies, such as the 
Defense and Commerce Departments, clash in their representation of 
divergent interests. This approach also allows the application of specialized 
knowledge to the diverse and complicated chemical industry. 
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Compliance measures under the chemical weapons convention must 
be certain, uniform, and clearly communicated if they are to be effective. 
Commentators have urged that a full range of sanctions, including diplo- 
matic, political, commercial, and financial elements, be available to the 
international chemical authority. As the U.S. experience has shown, com- 
pliance measures should not focus narrowly on export restrictions, but 
should instead be multilateral and carefully targeted against key industries 
within violating states. A balanced and tailored package of export and 
import restrictions, with forfeiture of rights of access to key markets and to 
important domestic and international financial institutions, would be effec- 
tive. Also, since export restrictions often fail when targeted states have 
turned to other sources, it should also be clear that suppliers to sanctioned 
states also will be subject to compliance measures under the convention. 


Vv. CONCLUSION 


The progress toward a new chemical weapons convention continues 
to be encouraging, but endemic problems remain in verification, trade 
control, and compliance. Regardless of the final agreement on verification 
provisions, the unique nature of chemical weapons will make their prolif- 
eration and use difficult to prove. As in Afghanistan and Southeast Asia, 
chemical or bacteriological agents can be used in areas where timely access 
to verify their use is difficult or where evidence of use can be disguised or 
eliminated. Delay can cripple a fact-finding effort because evidence of 
chemical or biological warfare is particularly susceptible to rapid 
deterioration.’47 The breadth of the worldwide chemical industry and the 
dual-use nature of many chemicals make the verification of prohibited 
chemical transfer or development at least as time-sensitive and difficult as 
verification of chemical weapons use. An otherwise benign pharmaceutical 
or insecticide plant can become a nerve gas facility in as little as twenty-four 
hours with no external signs of the change. It also can return to its benign 
use before an inspection team arrives. Without proof, support for interna- 
tional compliance measures will be difficult to generate and sanctions will 
be ineffective. Delicate balances struck between commercial interests and 
governments, and between sovereign interests in the protection of privacy 
and state secrecy, are bound to leave some dark corners into which the light 
of intrusive “quick-challenge” inspections will not shine. 


Restrictions placed on chemical and component transfer by govern- 
ments and chemical trade associations will run counter to the strong 
interests of developing nations who see export controls as freezing an 
unsatisfactory economic status quo. They also will upset the chemical 
industries in developed nations, who will see lucrative export markets drying 
up in the face of intrusive export controls and verification procedures, 
leading them to exert pressure on their domestic legislatures to relax the 
controls. Since a chemical weapons convention will be effective only with the 





147. Cassell, supra note 2, at 274-75. 
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widespread support of the chemical industry and developing nations, some 
accommodation will have to be made to permit ongoing trade and the 
development of chemical industries in developing nations. 


Deep skepticism has been expressed over the efficacy of export 
controls in halting chemical weapons proliferation.’ Materials are so 
widely available that, if a prospective buyer runs into export controls at one 
source, he can simply acquire the product elsewhere. Most components of 
toxic weapons and chemical plants are available in the broad international 
brokerage market. Moreover, there are many nations that are so dependent 
on exports that domestic enforcement of export controls may be lax in order 
to maintain trade volumes. Control of export end-use has proven elusive, as 
the experience in the international arms and high technology markets has 
proven. Channels left open for peaceful chemical trade or for plant 
technology trade can be exploited, since most everything involved in the 
manufacture of chemical weapons has at least one, and often many, 
plausibly peaceful uses. 


On the whole, the most useful recommendation for the future may 
be a healthy dose of realism about the potential effectiveness of a new 
multilateral treaty in controlling chemical weapons proliferation. The 
framework of the new chemical weapons convention makes long strides to 
close the gaps left by previous treaty arrangements and a patchwork of 
domestic legislation. It will not, and cannot, however, assure a permanent 
and verifiable halt of chemical weapons proliferation. Rather than expecting 
the elimination of chemical weapons proliferation, government and military 
planners would be wise to think in terms of proliferation control. In any 
treaty, comprehensiveness begets compromise, compromise begets impre- 
cision, and imprecision invites exploitation. The chemical weapons conven- 
tion is not likely to be an exception. 





148. See Tuohy, German Curbs Unlikely to Halt Toxic Weapons, L.A. Times, Jan. 26, 1989, 
at A&8, col. 1. 
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PROTECTING AMERICAN INTERESTS IN 
ANTARCTICA: THE TERRITORIAL CLAIMS 
DILEMMA 


Commander D. Michael Hinkley, JAGC, USN* 


I. INTRODUCTION 


The United States’ protection of its interests in Antarctica is coming 
under increasing attack, both from outside the Treaty regime and within. 
The exploitation of the natural resources of Antarctica will soon become a 
reality. The efforts of nations with a real or expected stake in Antarctica to 
protect their individual interests has increased the potential for interna- 
tional conflict. Nations within the Treaty regime will be forced to ensure 
their current investments in the continent are not eroded either by the 
expiration of the Treaty or by application of the principles of the Third 
United Nations Conference on the Law of the Sea (UNCLOS III); those 
outside the “Antarctic Club”! will make every effort to gain a piece of 
Antarctica’s economic pie. Nonparty nations may argue for international 
acceptance of the “common heritage” concept or assert that Antarctica was, 
and still is, terra nullius (“no man’s land”). The theory of the latter argument 
is that the Treaty prevented any inchoate territorial claims from ripening 
and, therefore, all sovereign nations will now be able to make a territorial 
claim in Antarctica. In theory, since nonparties are not bound by the 
“freeze” provisions of article [V,? any nonparty could stake its claim to 
Antarctica as soon as it could get there (for some nations, that may mean 
immediately). Even if one concedes that the Treaty parties have a “special 
relationship” with Antarctica, this relationship is merely one of the 
bargaining chips that will be brought to any negotiating table. 


A crucial stage in both the economic and political development of 
Antarctica is imminent. It is time to consider what changes are necessary in 
our Antarctic policy to safeguard the future of the United States’ stake in 
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University in 1974. He earned his J.D. at the University of Georgia School of 
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1. Simma, The Antarctic Treaty as a Treaty Providing For an “Objective Regime,” 19 Cornell 
Int’] L.J. 209 (1986). 
2. T.LA.S. 4780; 12 U.S.T. 794; 402 U.N.T.S. 71; 54 AJIL 477 (1960) [hereinafter 
Antarctic Treaty]. 
3. Oxman, Antarctica and the Law of the Sea, 19 Cornell Int’! L.J. 211, 223 (1986); Kindt, 
Resource Exploitation in Antarctica, 14 Brooklyn J. Int'l L. 1, 54 (1988). 
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the continent. While U.S. Antarctic policy leading up to the Antarctic 
Treaty may have been inconsistent,‘ the most recent post-Treaty pro- 
nouncements have indicated a growing movement to protect US. interests.5 
The position of the United States has three facets: political and security 
interests; environmental and scientific interests; and resource interests. 
Politically, the United States seeks to preserve Antarctica for peaceful 
purposes in an atmosphere of cooperation and uninhibited access. Environ- 
mentally, we seek to protect the ecological systems of the continent while 
increasing our understanding of its natural processes and those of the rest 
of the world. With respect to resources, the United States seeks to increase 
the global supply of living and mineral resources for the benefit of all, with 
sensitivity for the conservation of those resources and the desire to increase 
our knowledge of them.® 












































4. Parriott, Territorial Claims in Antarctica, 22 Stanford J. Int'l L. 67, 104-5 (1986). 
Parriott’s article does imply that Antarctic policy still vacillates with the political winds, 
but the evidence suggests a major policy shift when compared with pre-Treaty policy. 


A. POLITICAL AND SECURITY INTERESTS 


—to reserve Antarctica for activities that serve peaceful pur- 
poses only; 

—to prevent Antarctica from becoming the scene or object of 
international discord; 

—to continue the peaceful and cooperative relationships re- 
garding Antarctica among those States active there; 

—to preserve United States access to all areas of Antarctica and 
surrounding marine areas for peaceful purposes, regardless of territo- 
rial or other claims; and 

—to preserve any basis for a United States claim to territorial 
sovereignty in Antarctica that existed prior to the entry into force of 
the Antarctic Treaty. 


B. ENVIRONMENTAL AND SCIENTIFIC INTERESTS 


—to protect and maintain the Antarctic environment, including 
the ecological systems of the continent and southern ocean; 

—to increase understanding of the role natural processes play 
in Antarctic phenomena of global significance, including biological, 
geological, geophysical, meteorological, and oceanographic processes; 

—to increase scientific understanding of global processes that 
can be better understood as a result of evidence available in Antarctica 
(e.g., worldwide dispersal patterns of man-introduced pollutants and 
upper atmosphere physics); 

—to increase baseline data and information on marine and 
terrestrial areas within the Antarctic Treaty area; and 

—to maintain the freedom of scientific research in Antarctica 
and the cooperative sharing of data gathered in accordance with the 
Antarctic Treaty. 


C. RESOURCE INTERESTS 


—to increase knowledge of the living resources in Antarctica 
and their ecological systems; 

—to conserve the living resources of Antarctica and the south- 
erm ocean ensuring the health of individual populations and their 
ecological systems; 
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Numerous options concerning the future administration of Antarc- 
tica have been proposed. An excellent summary of these options has been 
prepared by Dr. Westermeyer,’ and his in-depth analysis of the alternatives 
is enlightening. For the purposes of this article, however, U.S. options are 
seen as choices between three basic plans. The United States should: (1) 
Assert a territorial claim in Antarctica; (2) promote United Nations 
administration of Antarctica; and (3) support, with any necessary modifi- 
cations, the continuation of the Antarctica Treaty regime. 


Il. MAKING A U.S. TERRITORIAL CLAIM IN ANTARCTICA 


Some urge that the time has come for the United States to make a 
territorial claim in Antarctica.’ This position is based on a balancing test: 
Preserving Antarctica for peaceful purposes only and preventing Antarctica 
from becoming the scene of international discord on one side, and U.S. 
environmental, economic, and historical (“territorial”) interests on the 
other. This view assumes that the effectiveness of the Antarctic Treaty 
itself, and of the Antarctic Treaty system, cannot protect U.S. interests in 
light of the increased awareness and evidence of the value of Antarctica’s 
living and mineral resources. Adopting such a position would first require 
that the United States withdraw from the Treaty in accordance with article 
XII, or allow the Treaty to lapse after thirty years.!° Yet, the validity of any 





—to participate in the development and implementation of 
management mechanisms for conserving the living resources of Ant- 
arctica; 

—to provide access for United States nationals to harvest living 
resources, in accordance with agreed conservation objectives and 
measures, should such harvesting interests develop; 

—to increase knowledge of the non-living resource potential of 
Antarctica and of the environment in which such resources may be 
located; 

—to ensure that any mineral resource activities are environ- 
mentally acceptable; 

—to facilitate an increase in the global supply of mineral 
resources through; 

(a) defining rights to Antarctic mineral resources; and 
(b) ensuring reasonable conditions of investment con- 
sistent with United States interests; and 

—to provide non-discriminatory access for the United States to 
all areas of Antarctica in which mineral resource activities may be 
determined acceptable. 

Colson, U.S. Position in Antarctica, 19 Cornell Int’] L.J. 291, 291-93 (1986). 

W. Westermeyer, The Politics of Mineral Resource Development in Antarctica (1984). 

Parriott, supra note 4. 

Td, at 115. 

10. Antarctic Treaty, supra note 2, art. XII(2)(a). If the Treaty were allowed to lapse, its 
earliest potential termination date would be 1993. The Treaty is eligible for review in 
1991, having come into effect in 1961. See Parriott, supra note 4, at 112. The suspect 
wisdom of this approach will be discussed later, but, at first glance, there appears to be 
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territorial claim that the United States may make in Antarctica may be 
limited. Discovery, without effective occupation, at best creates inchoate 
title to the land and, unless perfected within a reasonable time, this title 
would be ineffective against other claimants who had exercised sovereignty 
there. This traditional view, however, was effectively relaxed in three legal 
decisions: The Island of Palmas case,!! The Clipperton Island Award,!2 and 
the Legal Status of Eastern Greenland case.!3 These cases stand for the 
proposition that an exception to, or relaxation of, the traditional rule of 
effective occupation can be made when the land is essentially uninhabited,!¢ 
in which case effective occupation in an uninhabited area may be accom- 
plished merely by “effective administration.”1> 


In the Island of Palmas case, the dispute concerned an island located 
between the Philippines and the Dutch West Indies over which both the 
United States and the Netherlands claimed jurisdiction. The U.S. claim to 
title was derived from Spain by way of cession under the Treaty of Paris.1® 
The original Spanish claim had been based on theories of discovery and 
contiguity. The Dutch claim was founded on an assertion of peaceful and 
continuous display of authority over the island. The arbitrator ruled that 
manifestations of sovereignty could not be exercised in fact at every moment 
on every point of a territory and that all that was required in uninhabited 
regions was for such manifestations to be intermittently displayed.!” 


After the Island of Palmas case, Mexico and France both claimed 
jurisdiction over a small island located several hundred miles off the coast 
of Mexico. French claims of sovereignty over the island were based on 
relatively minimal acts of effective occupation. These included a proclama- 
tion of sovereignty over the island, an unsuccessful attempt by a French 
vessel to land there, and a protest to the United States following the 
discovery of a group of Americans collecting guano on the island. The 
Mexican case was based on a claim of Spanish title through discovery, which 
Mexico inherited through independence. The arbitrator decided that, even 
if a historic right existed, it had not been continued by any subsequent act of 
Mexican sovereignty. He found the island to be terra nullius and that the 
French acts had been sufficient to gain sovereignty over the island, despite 
the absence of any attempts to occupy it.1* Both cases were disputes over 
small islands with little or no native population. Effective occupation was 





some basis upon which a U.S. territorial claim based upon discovery may arguably be 
made. 


11. (1932) 2 UNRIAA 1105. 
12. (1928) 2 UNRIAA 829. 
13. 1933 P.C.I.J. (ser. A/B) No. 53, at 22. 

14. Parriott, supra note 4, at 81. 

15. Id at 82 n.104. 

16. Note, 9 Case W. Res. J. Int’l L. 135, 150 (1977). 
17. Note 12, supra, at 877. 
Note 16, supra, at 151 n.96. 
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accomplished by taking occasional steps to exercise administration; for all 
practical purposes, nothing further was required.!° 


Finally, in the Legal Status of Eastern Greenland case, a sovereignty 
dispute arose in a situation more closely analogous to the Antarctic 
scenario. Both Norway and Denmark claimed the eastern coast of Green- 
land, a largely uninhabited area.2° Denmark claimed that its exercise of 
sovereignty over Greenland had existed traditionally, had been continuously 
and peacefully displayed, and, until this present dispute, had not been 
contested by any other state. It further argued that Norway was estopped 
from denying Danish sovereignty over the island because Norway had 
accepted various treaties in which Danish sovereignty was recognized. 
Norway contended that Denmark exercised no actual sovereignty over the 
area which Norway had occupied on July 10, 1931, and that, at the time of 
the occupation, the area was terra nullius. It claimed that the area lay beyond 
the boundaries of the Danish colonies in Greenland and that Danish 
sovereignty extended no further than the limits of these colonies.21 Norway 
also claimed that attempts nade by Denmark to obtain recognition of her 
position in Greenland were inconsistent with a claim to be already in 
possession of the disputed area, and that she was therefore estopped from 
alleging a long-established sovereignty over the whole island.?2 


In holding for Denmark, the court did not use the test developed in 
the Palmas case, but referred to a title derived from a “continued display of 
authority.”23 This title involves two elements: The intention and will to act 
as sovereign and some actual exercise or display of such authority.24 The 
Permanent Court of International Justice (PCIJ) held that, by its acts, 
Denmark had established “effective occupation” over the entire area.?5 


This trilogy of cases provides an argument that the relaxed test of 
effective occupation, particularly as applied in Eastern Greenland, could be 
applied to test the validity of territorial claims in Antarctica. Both land areas 
are extremely large, relatively uninhabited, and generally inhospitable. 
Accordingly, the PCIJ’s rationale for relaxing the requirements for estab- 
lishing effective occupation in the Greenland context might similarly be 
applicable to Antarctica. While sovereignty is generally exercised over 
people, there is no valid reason for requiring actual settlement and 
possession of territory in uninhabited areas. Rather, effective administra- 
tion is all that is reasonably necessary to establish occupation. Assuming a 
state that effectively administers a territory, establishes legal order, and 
protection over it, physical possession of every portion of that territory 





19. Parriott, supra note 4, at 84. 
20. Note 13, supra, at 84. 


21. Id. at 44. 
22. Id. 
23. Id. at 45. 
24. Id. 
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should not be required.2© Acceptance of this theory would justify a U.S. 
assertion to Antarctic territory, based upon the early U.S. expeditions to 
Antarctica and later acts, symbolic and real, of administration and intent to 
make a claim.?’ If, as Professor Auburn states, “the more active side should 
prevail”2* in disputes over Antarctic territory, the United States, with 


traditionally the largest Antarctic operation, would be in a superior position 
to claim territorial rights.?° 


Other grounds for the assertion of a US. territorial claim in 
Antarctica exist. While article IV of the Treaty purportedly “froze” all 
claims (and any basis for claims) in 1961, there is arguably nothing in the 
Treaty prohibiting the United States from using activities, or bases estab- 
lished prior to 1961, as a basis for a claim. Additionally, those U.S. activities 
from 1961 to 1993 that continued a preexisting base or activity/expedition 
would also be a viable basis for a territorial claim since they would not be 
“new” claims under article IV. Similarly, assuming Treaty termination, 
activities conducted after the termination date that essentially continued the 
occupation of bases established either before or after 1961 could theoreti- 
cally form the basis for a claim. It would be irrational to presume that any 
sovereign nation would be inclined to surrender its “investment” (bases) in 
Antarctica merely because the Treaty ended.2° Moreover, modern techno- 
logical advances have finally made it possible to achieve “effective occupa- 
tion” in Antarctica. Whereas occupation may not have been generally 
possible before 1961 and assuming arguendo that no title could have been 
perfected prior to 1961 and that all claims or rights to claims were frozen 
from 1961 to 1993, it would not be possible to perfect the inchoate claims 
(or rights to claims) that previously existed.3! The door, therefore, would be 
open to assert a U.S. territorial claim on withdrawal from or termination of 
the Treaty. Unless otherwise required to do so under international law, the 
United States would no longer be bound to fulfill any obligation contained 
in the Treaty.32 Accordingly, the United States (and any other nation) would 
be free to make territorial claims. 


If a territorial claim were asserted by the United States, such action 
theoretically might secure access for the United States to potential Antarc- 
tic resources within the U.S. claim. Under what has been called a “national 





Parriott, supra note 4, at 86-87. 


See Burton, Antarctic Resources, 65 Va. L. Rev. 421, 464 (1979); F. Auburn, Antarctic 
Law and Politics 62, 64-65, 75 n.208 (1982); Bertrand, Americans in Antarctica 
1775-1948 25 (1971); Parriott, supra note 4, at 101; Department of State in “U.S. 
Antarctic Policy,” Hearing, Subcomm. on Oceans and International Environment, 
Comm. on Foreign Relations, Senate 94th Cong., 1st Sess. 18 (1975). See generally F. 
Auburn, Antarctic Law and Politics 61-78 (1982) for a concise history of U.S. presence 
in Antarctica. 

Auburn, supra at 14. 

Parriott, supra note 4, at 117. 

Auburn, supra note 27, at 107. 


See generally Conforti, Territorial Claims in Antarctica, 19 Cornell Int'l L.J. 249 (1986). 
Parriott, supra note 4, at 91 n.178. 
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model” for Antarctic jurisdiction, the United States, along with ary other 
state claiming a historic interest in Antarctica, would assert its own 
territorial claim.3? While this could produce international conflict, this 
model nevertheless might provide certain advantages by allowing each 
claimant nation to assume “sound resource management” and 
conservation.*4 Additionally, this approach can be seen as an equitable 
“reward” for the historically developed interests of those nations which have 
taken an active role in Antarctica from the beginning by allowing them to 
profit from their early “investments.”*5 


Unfortunately, any superficial appeal of making a “land grab” in 
Antarctica is outweighed by negative aspects that would be associated with 
such action. The “relaxed” theory of occupation as the basis for a legitimate 
territorial claim has numerous critics. The Eastern Greenland case is not 
relevant precedent for the Antarctic scenario because it did not specifically 
address the “effective occupation” issue. Instead, the decision is limited to 
a finding that no state had opposed Denmark’s claim to the island and that 
the Danish claim had in fact already been conceded in many multilateral 
and bilateral agreements. Accordingly, it is distinguishable from the Ant- 
arctic situation in which no claims are conceded and nonrecognition of 
claims is the norm.** Further, the application of the relaxed standard for 
effective occupation to Antarctic claims may be questionable because these 
tribunals only seek to determine which of the two parties to the proceeding 
has the better claim and all three cases upheld single claims to an entire 
island, thus obviating any need to draw boundaries.’ By contrast, in the 
context of Antarctica, the United States would be competing for territory in 
a “land rush” scenario. Although the potential claimants in Antarctica were 
relatively few in number in 1959, this pool of claimants has greatly 
increased, and will inevitably continue to increase, wih technological 
advances and the passage of time. 


Mindful that a major impetus for the Antarctic Treaty was the 
imminence of international conflict in 1959,3* one must concede that 
increased Antarctic interest by many nations at present increases potential 
for conflict. Any attempt by the United States to make a territorial claim 
would probably be seen by a majority of the rest of the world, and especially 
the “New International Economic Order” (NEO)/Group of 77 community, 
as a continuation of the discredited notions of colonialism and be roundly 
denounced. The animosity created by such action would be compounded 
by friction within the Antarctic Treaty community because any U.S. claim 
would undoubtedly detract from, or conflict with, other Treaty members’ 





Td. at 98. 
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interests, thus escalating international discord. At the very least, U.S. action 
would be considered an affront to the sovereignty of many nations already 
in Antarctica. Proponents of the “U.S. territorial claim” concept may not 
see armed international conflict as an inevitable result of such U.S. action, 
but they acknowledge the possibility of “minor skirmishes.’4° But such an 
approach is simplistic and cavalier. A more realistic analysis of the probable 
consequences of the United States making a “land grab” yields the 
conclusion that the intensely negative international political reaction makes 
such a course of action impossible. While it would have been “politically 
foolish to advance a claim [to Antarctic territory] in the late 1940s,” it 
would be even more foolish to make such an assertion now. 


International political opprobrium is not the only disadvantage to be 
weighed in considering the possibility of making a U.S. claim in Antarctica. 
In asserting any territorial claim, the United States would run the risk of 
opening the territorial claims door to other nations which may very well 
have equal, or greater, claims on the continent. This is especially true in 
light of the United States’ inconsistent Antarctic claims policy through 
history. United States’ rights in Antarctica have been seen to “rest on shaky 
foundation,” particularly in light of the Hughes Doctrine.42 As one U.S. 
Government analysis stated: 


A US. claim could take one of several forms. Delineation of 
a U.S. claim to full sovereignty, even if we could identify our 
major interests at this time, might prove to be an abortive 
effort because of the lack of internationally agreed rules for 
acquiring sovereignty in the Antarctic. It would also be a 
sharp break with our past policy of refusing to recognize 
claims to sovereignty when not accompanied by occupation. 
More important, the principles underlying any selection of 
the precise areas of superior U.S. ‘rights’ would be applied 
elsewhere as a yardstick of comparison by other powers, 
possibly to our disadvantage. Inferior U.S. ‘rights’ outside the 
area of a ‘sovereignty’ claim would be impaired, at least by 
implication, even though they might eventually acquire sig- 
nificance as the result of further U.S. activities, or through 
default by other powers.*? 


Any territorial claim the United States could assert would probably 
be in the area referred to as the “U.S. sector,” encompassing what is known 
as Marie Byrd Land and Ellsworth Lands, and being the area between 90° 
west longitude and the boundary of New Zealand’s claim over the Ross 
Dependency.** While this area may be tacitly recognized*> as suitable for a 
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USS. claim, the problem is that this sector is considered the least valuable 
and least accessible of all Antarctic sectors. Moreover, a claim to this area 
might imply a renunciation of an Antarctic claim elsewhere.*° Any further 
aggrandizement attempt would likely tend toward the Ross Dependency 
which embraces McMurdo, the largest U.S. base and logistics center. 
Unfortunately, this would infringe upon (and probably swallow) the New 
Zealand claimancy. The close cooperation between New Zealand and the 
United States in Antarctic operations‘? makes such a move unthinkable. 


The Soviet presence is perhaps the largest problem that would be 
created if the United States were to open the Pandora’s box to Antarctic 
claims. Unlike historical U.S. Antarctic policy, Soviet history on the 
continent has been one of consistency and expansion.‘* The Soviet Union, 
presently a nonclaimant state, has in many instances had mutual interests 
and objectives with the United States in Antarctica.*® This would certainly 
disintegrate over the issue of territorial claims, however, since the Soviet 
Union, despite having no recognized Soviet sector, has established bases in 
all Antarctic sectors. In addition, the Soviets lead in the exploitation of 
Antarctic living resources (most significantly, krill, small marine crusta- 
ceans similar to shrimp).5° The Soviets have also developed perhaps the 
largest resource-oriented geological research program in Antarctica and 
have located its support stations in areas of potential minerals interest.5! 
The Soviet Union has continually taken advantage of opportunities to 
strengthen its position for any future allocation of territory or mineral 
rights. If the Treaty’s current “freeze” of claims is jeopardized, the Soviet 
Union will not sit idly by and acquiesce to U.S. action in any areas in which 
the Soviets have expressed their own national interest. 


The same opposition can also be expected from all other claimant 
states, although perhaps to a lesser degree. Thus, assertion of a territorial 
claim in Antarctica by the United States would not be a cost-effective 
method to protect U.S. interests on the continent. The United States’ 
historical inaction in this area has created, if not by some theory of equitable 
estoppel then by passage of time, a situation in which the United States has 
painted itself into a corner. We cannot realistically assert a territorial claim 
without jeopardizing our overall national interests. A U.S. land grab would 
generate tremendous political denunciations on the international plane; this 
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disadvantage is severe in itself. When the problem of being an international 
pariah is compounded by the realization that a U.S. territorial claim would 
probably give the United States a claim to the least valuable area on the 
continent, it becomes apparent that the negative features of making a U.S. 
territorial claim in Antarctica far outweigh any positive aspects. 


Ill. ADMINISTRATION OF ANTARCTICA BY THE UNITED 
NATIONS 


The second possible U.S. option for the protection of its interests in 
Antarctica is to let the administration of Antarctica be conducted under the 
auspices of the United Nations. This proposal would be split into two 
aspects because a corollary to the “U.N. management” concept is the 
reservation of the Antarctic continent as a “World Park,” free from all 
commercial exploitation. 


The “World Park” concept is an intriguing one. The concept is based 
on the proposition that any mineral resource exploitation in Antarctica is 
unacceptable and that the overriding concern must be the protection of the 
continent’s fragile ecosystems from damage and pollution resulting from 
commercial development.5? The “World Park” idea is not a new one. At the 
First Consultative Meeting in Canberra, Australia in 1961, the United 
Kingdom proposed declaring Antarctica a “nature reserve.”>> From the 
time of its first proposal to the present, the “World Park” theory has been 
unacceptable to the Consultative Parties.5* Nevertheless, the concept is 
currently being strongly advocated by organizations such as Greenpeace 
International as a means to uphold the basic principles of the Antarctic 
Treaty system and to ensure protection of the world environment.5> Under 
this approach, a “World Park” has become especially necessary because of 
recent scientific discoveries indicating a rapid and substantial depletion of 
much of the ozone layer in the earth’s atmosphere over Antarctica.5° This 
phenomenon, if unchecked, allegedly could produce drastic changes to life 
on earth. Accordingly, they argue that Antarctica needs to be maintained as 
a “control area” for gauging worldwide environmental developments.5? An 
additional factor supporting the “World Park” model is the hypersensitivity 
of the Antarctic environment to pollution in general and the relatively large 
destructive potential that even a small oil spill could have on the continent’s 
ecosystems.** Besides the environmental benefits, the Antarctic “World 
Park” is said to be a model for promotion of the basic purposes of the 
Treaty. It would certainly ensure the continued demilitarization of the 
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continent and thereby stabilize the region in terms of security. Further, it 
would promote international cooperation in pure research by removing the 
temptation to gear research to toward economic exploitation. Perhaps most 
important, it would soothe the present tensions between members of the 
Antarctic “Club” and outsiders concerning potential resource exploitation 
on the continent.>° 


While the “World Park” concept is appealing in theory, it is 
unrealistic. If there were no resource potential in Antarctica, this concept 
would have a much better chance of acceptance. But in the face of 
increasing international demands for alternative sources of food stocks, 
hydrocarbons, and hard minerals, and in light of the substantial historical, 
fiscal, and scientific investments which already exist in Antarctica under the 
Treaty, it is impractical to expect either the Treaty regime or non-Treaty 
nations to forego at least the ability to see for themselves that the potential 
of Antarctica is either nonexistent or not worth continued investment. At 
such a point, the “World Park” may be an acceptable alternative for 
Antarctica, but it makes little sense in the protection of U.S. interests to give 
up its current investment. The interests sought to be preserved and 
protected by the “World Park” have already, for the past twenty-seven 
years, been adequately safeguarded by the Antarctic Treaty regime, which 
has by consensus kept a close eye on Antarctica and on each of its members 
to protect the continental environment.®° Under the present conditions, 
there is virtually no motivation for the United States to alter its present 
position and espouse the “World Park” concept. To do so would be to 
surrender its substantial decisionmaking power within the Treaty regime 
without any practical increase in benefits. 


A similar surrender of control and increased risk of investment 
would arise in the United Nations’ administration of Antarctica but, before 
the impact of that possibility is assessed, it is necessary to examine the 
purported benefits of such a system. United Nations management of 
Antarctica would be premised upon international acceptance of the theory 
that Antarctica and its surrounding area are the “common heritage of 
mankind” and thus are not subject to appropriation by any nation or 
combination of nations.°! Strongly advocated by the NEO (which, for the 
most part, consists of developing nations), U.N. management and control of 
Antarctica would produce the benefits of true global sharing, equitable 
redistribution of wealth and resources, and reduction of world conflict by 
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removing the “us versus them” conflict inherent in Treaty/non-Treaty party 
differences. Global sharing,®? referred to as an inchoate political interest 
held by developing countries outside the Treaty system, emphasizes the 
value of participation in, or control of, economic negotiations by the 
developing countries.°* This would arguably ensure that Antarctic re- 
sources would be primarily used in alleviating the severe starvation and 
malnutrition problems that exist in developing countries. 


Truly international management of Antarctica could be acceptable 
by applying the legal principle rebus sic stantibus® which essentially 
recognizes that, since international conditions have undergone an extensive 
transformation since 1959, a new regime is now needed to deal with these 
changes and reserve Antarctica and its resources as res communis, for the 
benefit of all mankind.6© There have been a number of suggestions 
concerning the formation of this “global regime” in Antarctica. Some 
observers would administer Antarctica as an international trusteeship 
under article 81 of the Charter of the United Nations.°” Others recommend 
an UNCLOS III-type arrangement with the Antarctic equivalent of the 
International Seabed Authority controlling mineral resource 
development.® Still another plan would have Antarctica administered by 
the General Assembly of the United Nations through a committee com- 
posed of all Treaty parties and fifteen other “geographically representative” 
states, up to a maximum of forty states.°° There are others, but this “global 
regime” concept of universal participation is common to them all. 


Even assuming their best intentions, surrender of control of Antarc- 
tica from the Antarctic Treaty regime to the United Nations would not 
benefit U.S. interests. There are few, if any, practical reasons why any 
Treaty party, and particularly the United States, would support a global 
regime which necessarily treats all historic claims to an interest in Antarc- 
tica as null and void.”° There is no valid reason for the United States to 
sacrifice its historical equity in Antarctica without any return. Applying the 
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“common heritage of mankind” principle to Antarctica has a very tenuous 
legal basis,”! and it is envisioned that any effort to force U.N. management 
on the consultative parties would result in their mounting a concerted 
diplomatic, economic, and political offensive against such a plan.’? If the 
international plan were to afford a developing country veto power over any 
USS. activities in Antarctica, it would surely be objectionable. Any voting 
structure that allows developing countries the power to control access to 
Antarctic resources or to dictate resource distribution would be similarly 
unacceptable.’? The United States, within the Treaty regime, is in a position 
(by means of the unanimity requirement of article IX of the Treaty) to 
control what transpires in Antarctica. To surrender this position without any 
guaranteed benefits in return is untenable and is not considered to be a 
viable U.S. option for the protection of its interests in Antarctica. 


IV. CONTINUATION OF THE ANTARCTIC TREATY REGIME 


Continuation of the Antarctic Treaty regime, with some modifica- 
tions, is the best option the United States has to protect its extensive 
interests in Antarctica now and in the future. Neither of the three previously 
discussed options afford similar protection at an acceptable cost. The 
emphasis on protection of U.S. interests may be criticized as being a 
parochial approach to this international problem but U.S. support for the 
continuation of the Antarctic Treaty regime will result not only in the 
protection of U.S. interests but also in the safeguarding of international 
concerns. The basic problem is to fashion a regime acceptable to Treaty 
nations without giving them privileges to a degree unacceptable to non- 
Treaty states. 


Despite some criticism that the Treaty regime and its system of 
subordinate international agreements’ are on their last legs’> as an 
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effective management plan for Antarctica, the development of the Antarctic 
Treaty system and its survival as a management scheme is strong evidence 
of the vitality of the system. The Treaty regime, by adoption over time of the 
Agreed Measures for the Conservation of Antarctic Flora and Fauna, the 
Convention of the Conservation of Antarctic Seals, the Convention on the 
Conservation of Antarctic Marine Living Resources, and the presentation 
of the newly completed Convention on the Regulation of Antarctic Mineral 
Resources has proved itself as a system with sufficient flexibility to allow for 
adjustment to changing circumstances. This flexibility has always been 
acceptable to U.S. interests.”© The requirement for unanimity may restrict 
the capacity to reach controversial decisions,’’ but this perceived roadblock 
has not yet been reached. One need not concede that an acceptable solution 
cannot be reached merely because some restriction may exist. The history of 
the Antarctic Treaty system has shown its ability to adjust despite the 
unanimity requirement. 


While the issue of mineral resource exploitation poses a significant 
threat to stability, the mere existence of serious threat is insufficient 
justification to move away from a proven problem-solving mechanism. 
Indeed, critics of the “Antarctic Club” concede both a moral and legal 
responsibility exists for the Treaty regime to ensure an establishment of 
minerals regime in accordance with the principles and purposes of the 
Antarctic Treaty.” Despite NEO/Group of 77 pressure for the application 
of the “common heritage of mankind” principle to Antarctica, even these 
critics admit the achievements of the Treaty and are not adverse to the 
modification of the Treaty regime as opposed to creation of an alternative 
or parallel system.”° 


The “good faith” administration by the Antarctic Treaty regime has 
been recognized,®° and its present success cannot be denied. The consulta- 
tive parties have vested interests in the maintenance of the Treaty regime, 
but political reality dictates that these interests will not be exercised 
exclusively for the benefit of Treaty members. Such action would cause 
nearly as much international discord as the assertion of individual territorial 
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claims. The need to accommodate non-Treaty nation concerns is valid and 
is recognized by the United States as necessary to prevent a disruption of 
the Antarctic Treaty system.*! The Antarctic Treaty system has been 
described as “a pragmatic formulation deprived of ideological connotations 
of any sort which enables it to sustain a continued process of compromise 
and adaption to the changing realities relevant to the Antarctic.”*? Assum- 
ing the validity of that description, the manner in which the Antarctic Treaty 
regime may be modified to ensure both its continued validity and the 
continued protection of U.S. interests remains to be explored. This neces- 
sitates accommodating the interests of both Treaty and non-Treaty nations. 


Two basic models could be constructed under the provisions of the 
Antarctic Treaty which would permit adequate accommodation. One must 
first look at the two different models and then consider some modification 
(again, in accordance with the Treaty) that would be required under either 
model to help make the balance of “us versus them” more acceptable to 
both sides. 


The first model, discussed above, looks to the flexibility of the 
Antarctic Treaty system, as proven through history, to be able to adjust to 
changing world conditions.*? As the Treaty can be modified or amended at 
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any time,* it is a vehicle already in place to accommodate competing 
interests, now and in the future. While the Treaty does not specifically speak 
to mineral resource exploration and exploitation, the new Convention on 
the Regulation of Antarctic Mineral Resources illustrates the ability of the 
system to deal with emerging issues. This is not to suggest that this 1988 
Convention is an acceptable solution to all parties, nor even that it will ever 
come into effect. It would be premature to assess the effectiveness of the 
Convention concerning its ability to solve the mineral resources problem. 
The Convention stands, however, as evidence of the responsiveness of the 
system and of the Antarctic Treaty regime’s concern to maintain its 
validity —not only for regime members but also for nonparties. 


The Treaty system, in one form or another, will survive because of 
geopolitical reality. It is extremely unlikely that any Treaty nation, particu- 
larly the United States or the Soviet Union, would be amenable to any major 
change in the Antarctic status quo. For all practical purposes, there is a 
strong convergence of interests between American and Soviet policy in 
Antarctica.25 When both of these superpowers are on the same side of an 
issue, there does not seem to be much leverage available to less powerful 
nations to do much about it, whether under the auspices of the United 
Nations or otherwise. Perhaps more important, it is not just the United 
States and the Soviet Union that have vested interests in preserving the 
Antarctic Treaty system. The other contracting parties must be supportive 
of the continuation of the Antarctic regime because of their respective 
power within the “Club” (for consultative parties in particular) to control 
decisionmaking. The principle of “Antarctic community”®® will be preferred 
by the present regime because the alternatives (territorial claims or U.N. 
control) are unattractive.®’ If the Treaty nations were unable to resolve 
Antarctic problems themselves and the Treaty system were to collapse, the 
door would theoretically be open for the United Nations to step in, invited 
or not, to take measures necessary to preserve international peace and 
security.°* Another factor pointing to a continuation of the Antarctic Treaty 
regime is the severe disadvantages that a Treaty nation would face if it 
withdrew from the Treaty yet tried to maintain its interest/investment in 
Antarctica. The political implications of such action would be extremely 
negative and would not be feasible in most cases.®° 


Many strong arguments have been advanced for the establishment of 
some form of “condominium” arrangement in Antarctica. This second 
model could be accomplished under the Antarctic Treaty and has the 
additional advantage of being acceptable under the “common heritage of 
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mankind” concept.” As such, it would generally be possible to protect the 
interests of the Treaty parties while also making room for the interests of 
nonparties. Some have criticized the condominium approach as being 
violative of article IV of the Treaty, in that it could be viewed as an 
enlargement of an existing claim,®! or, alternatively, that it is merely 
something akin to collective colonialism.°? The better argument is that such 
an arrangement is valid under the Treaty and international law. States can 
agree to limitations on their claims to either territorial sovereignty or “open 
use” in Antarctica without compromising their juridical position.°? Thus, a 
claimant state can enter into an agreement requiring that its claim be 
exercised or limited in an agreed manner, and a nonclaimant state can 
similarly agree concerning its exercise of its freedom of action. Such an 
agreement compromises neither the underlying dispute nor the final 
agreement.* This combination of rights and interests to create joint 
Antarctic sovereignty could once again “freeze” claimancy disputes within 
the Antarctic Club and, in holding the continent out as a single “Antarctic 
coastal state,” there would arguably be jurisdiction for the condominium 
over the Antarctic continental shelf for resource exploitation.*> To gain the 
basic criterion for perfected sovereign title (i.e., general international 
recognition), economic concessions could be made to the rest of the 
international community.°° Professor Joyner summarizes the advantages of 
a condominium scenario in Antarctica: 


[A condominium] approach may be attractive to members of 
the Consultative Group. It would serve their stated desire for 
orderly management and control over the commercial explo- 
ration and exploitation of Antarctica, particularly in light of 
the anticipated increase in economic interest in the continent 
by non-treaty States. 

Should this regime of shared rights and responsibilities 
evolve, it would contain distinct advantages for the Consulta- 
tive Parties. Such a regime could resolve the question of 
overlapping claims, since sector claims would be dissolved 
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and the region would be managed cooperatively as a com- 
plete entity. The resolution of the claims question, moreover, 
could further the establishment of a legal regime that would 
encourage commercial interest in the region. Presumably, 
private ventures would be less reluctant to invest in resource 
exploitation in Antarctica if there were some assurance that 
their efforts would enjoy legal protection. The establishment 
of a legal authority over the continent would also defuse the 
objection of certain States to the creation of EEZs in Ant- 
arctica. The acceptance of this coastal authority would facil- 
itate the assertion of EEZ and continental shelf rights that 
could extend from the edge of the pack ice in Antarctica. 


Finally, an arrangement of this type could sufficiently 
delineate and institutionalize the legal status of Antarctica, 
thus possibly dissuading the Group of 77 from attempting to 
impose an international regulatory mechanism through the 
United Nations. Hence, the Consultative Parties’ interests in 
the most valuable of the region’s resources—krill, petroleum, 
and natural gas—would be preserved and consolidated.*” 


The condominium approach has been presented in various forms, 
but the basic features of the arrangement are as delineated by Professor 
Joyner. One of the more interesting variations calls for a condominium 
arrangement to oversee the Antarctic resource activities (the concept of 
“Joint Antarctic Resource Jurisdiction”) under the control either of the 
Treaty members* or of the United Nations.°® Another suggests a collective 
authority might be possible under article 305(1)(f) of UNCLOS III.1° 
United States’ support for some form of condominium approach would 
protect U.S. interests in Antarctica, especially in the area of resource 
exploitation. The advantages to the United States are very similar to those 
obtainable if the United States were to advocate a continuation of the 
Antarctic Treaty regime. In fact, the establishment of a condominium 
arrangement by, and limited to, the Treaty members is arguably no more 
than an exercise of the flexibility by which the Treaty regime keeps pace with 
world developments. A cautionary note must be added, however, to 
emphasize that any condominium arrangement that the United States 
supports must be able to ensure that U.S. policy goals (as earlier 
enumerated)'®! are satisfied. The mere existence of a condominium ar- 
rangement, however, does not ipso facto make it beneficial to the United 
States. Great care must be taken not to sacrifice that which the United 
States already has under the existing Antarctic Treaty regime. The drafting 
of a “proper” condominium arrangement is beyond the scope of this article, 
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but such a “proper” arrangement would clearly be in the best interests of 
the United States to pursue if circumstances dictate that such an arrange- 
ment is necessary for Antarctica. Although the 1988 Convention on the 
Regulation of Antarctic Mineral Resources is not yet effective, and is not, as 
presently drafted, an adequate mechanism to safeguard U.S. interests in 
Antarctica, it is a good faith attempt to prepare for the future and protect 
its collective rights and interests. 


While either continuation of the Antarctic Treaty regime or support 
for an appropriate condominium arrangement would act to ensure U.S. 
interests in Antarctica, further steps must be taken under either approach to 
safeguard these interests. As stated earlier, the best option for the United 
States is the continuation of the Antarctic Treaty system including, if 
necessary, an appropriate condominium arrangement within the system. 
The future viability of the Treaty system, however, depends on the its ability 
to remain consistent with the principles of the Treaty and to fashion an 
arrangement acceptable to the international community at large.!°? With 
the increasing world competition for food, water, and mineral resources, the 
extent to which the Antarctic Treaty regime is seen as legitimate may 
depend in large part on the willingness of the signatories to acknowledge, 
and assist in alleviating, international concerns. Additionally, any future 
action which the United States chooses to advocate must also consider the 
needs of those seven consultative parties which are claimant states (espe- 
cially Argentina, Australia, and Chile) who, for historical and/or domestic 
political reasons, would consider any effort to infringe upon their assertions 
of sovereignty unacceptable.1% 


The first modification to the Treaty which the United States should 
advocate is to widen access to consultative meetings by outsiders. While not 
suggesting that public forum is necessary, the current practice of secrecy of 
consultative meetings lends to nonparty distrust of the Treaty regime as a 
true conservator of the continent. While secrecy may have been needed for 
the initial success of the Treaty in 1959,!% any requirement for secrecy has 
passed or, at the very least, is now outweighed by the need to acknowledge 
and accommodate outside interests.!° Proposals have been made to open 
consultative meetings to nonconsultative parties and to extend the offer of 
“observer” status to the United Nations and to other international 
organizations.1° The United States has already acknowledged these pro- 
posals and has not indicated serious opposition to them.!°7 The United 
States should expressly endorse these ideas as a means to close the gap 
between Treaty and non-Treaty concerns. Another “sunshine” provision to 
endorse is the establishment of a small-scale secretariat for the Treaty 
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regime, to serve as liaison with the United Nations and other international 
bodies, to make the reports of consultative meetings public through the 
United Nations and to provide greater publicity of Antarctic operations by 
means of an Antarctic periodical or the greater circulation of research 
results, especially those which would be of potential benefit to developing 
countries.!°* Such efforts by the Treaty regime may go a long way toward 
dispelling what has been perceived as a serious credibility problem.1® All 
proposals that entail the publicizing of regime information should be given 
serious thought by U.S. policymakers as a means to help legitimize the basis 
for the future of the Antarctic Treaty regime. 


Another modification to the Treaty regime that should be favorably 
endorsed by the United States, assuming the implementation of a mineral 
resources management/exploitation plan under the Treaty system, is the 
creation of a means by which non-Treaty members can be assured of a share 
in any economic distribution of Antarctic wealth. The economic potential of 
Antarctica is a crucial issue to the future viability of the Antarctic regime. 
While some Treaty members may take a very chauvinistic view which 
opposes sharing Antarctic wealth with nations having no actual investment 
of time or resources in the continent, some recognition of international 
sharing of benefits may be the best method to keep the NEO/Group of 77 
nations at bay. An equitable sharing mechanism, if properly constructed, 
would serve to blunt “colonialist” criticisms. Equitable sharing (the precise 
formula for which may well result from future negotiations between the 
Treaty regime and the United Nations) would also conform with the historic 
principles behind the Treaty itself.11° Some form of sharing would be a small 
price for the Treaty regime to pay to ensure its continuing control over 
Antarctic operations in general. Any sharing arrangement would undoubt- 
edly require very delicate and complex negotiations aud would certainly be 
no easy task, either for Treaty or non-Treaty nations, but the task is not 
impossible. The beauty of the Antarctic Treaty regime has historically been 
its flexibility and its ability to adapt to changing world circumstances. An 
acceptable sharing arrangement should be seen as simply another chal- 
lenge, dictated by the environment of today and the not-so-distant future, 
that needs to be met for the Antarctic Treaty regime to continue. As far as 
the United States is concerned, any equitable sharing must first be con- 
structed so as to protect the U.S. interests previously listed;!"! it must not be 
established in any way that would not guarantee fair access for the United 
States to the potential resources. This, of course, would be done within a 
sharing arrangement which limited itself solely to the sharing of surplus 
income and did not place restrictions on the exploitation/development 
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operations themselves. A general framework for sharing with non-Treaty 
members could include letting the United Nations, or a branch thereof, 
make actual distribution of the funds,!!? leaving the funds distribution to 
some form of sub-Treaty regime commission,!!* or channeling the funds to 
an organization such as the World Bank or International Monetary Fund 
for use in a global development effort.!!* A potential problem here is that, 
since the resource potential of Antarctica is still speculative,!15 any discus- 
sion of the distribution of proceeds is similarly conjectural. It seems clear, 
however, that the sharing would have to be limited to any surplus income 
that remains from resource exploitation after allowance is made for the 
substantial investment costs, a reasonable profit margin commensurate with 
the high risks involved for the investors (private or state), and the admin- 
istrative costs of the system.!! Again, resolution of this problem will be a 
test of the strength of the Treaty regime, but the problem is not insurmount- 
able. Since these economic benefits will accrue to the international com- 
munity at large without requiring either active participation or investment in 
Antarctica, the argument for international acceptance is strong.!!7 This 
sharing arrangement would negate much of the potential conflict between 
the Antarctic Treaty regime and the rest of the international community. 


While support for continuation of the Antarctic Treaty regime (with 
or without a condominium arrangement) is in the best interests of the 
United States, there is one more area in which the United States should take 
action to protect its Antarctic investment. The Treaty regime has the 
flexibility to adjust to changing conditions, but merely possessing this 
flexibility is no guarantee that the regime will always be able to adapt. 
Similarly, there is no guarantee that one or more consultative parties will 
not move to terminate the Treaty, or withdraw from it, if their particular 
interests so require. Such action in theory could begin as early as 1993,1!8 
notwithstanding any U.S. efforts to the contrary, and likewise could occur at 
virtually any time after 1993 upon the request of any consultative party to 
“review the operation of the Treaty.”!!° In light of this possibility, the 
United States must take measures now to protect its Antarctic interests if 
such a “worst case scenario” were to emerge. The United States should 
maintain at least its present level of interest and investment in Antarctica 
and, if possible, strengthen the U.S. stake by enlarging the present scientific 
bases and establishing new ones, especially in any areas where a pre-1961 
U.S. presence was effected by either government programs or private 





112. Burton, supra note 27, at 497. 

113. Luard, Who Owns the Antarctic?, Foreign Affairs, 1175, 1188 (Summer 1984). 

114. Burton, supra note 27, at 510. 

115. See Parriott, supra note 4, at 72-75; Auburn, supra note 27, at 244-45; Boczek, supra 
note 48, at 847-850; Francioni, supra note 80, at 179. 

116. Auburn, supra note 27, at 265. 

117. Alexander, supra note 92, at 422. 
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expeditions by U.S. nationals. As the Soviet Antarctic program has 
shown,!2° the Soviets have not failed to take advantage of the opportunities 
provided by their presence on the continent to strengthen the Soviet case for 
any future territorial claims.!2! Its steadily expanding scientific and explor- 
atory program has established a solid base to bolster the Soviet bargaining 
position in any future allocation of Antarctic rights.122 The United States 
would be well advised to consider a similar program, not only to counier 
Soviet positioning but also to ensure its own future interests if it becomes 
necessary to assert a U.S. territorial claim in Antarctica. While some argue 
that the termination of the Antarctic Treaty will result in the legal status of 
the consultative parties reverting to the status quo ante 1959,}23 the political 
reality is that no nation is likely to sacrifice all that it has invested in 
Antarctica since 1959 even if the Treaty ends.!24 Political reality aside, there 
is nothing in international law that would prevent the United States (or any 
other nation) from either asserting a new claim or enlarging an existing 
claim,}25 and the United States must be in a position to do just that were the 
Treaty no longer in effect. Even though article [V(2) of the Treaty “freezes” 
claims in Antarctica, one may still argue that such a freeze would not apply 
to continuing Antarctic activities!2° whether instituted before or after the 
effective date of the Treaty. Thus, accepting either the “political reality” 
position or the “continuing activity” approach, a post-Treaty framework 
would be in place for the assertion of territorial claims. It behooves the 
United States to be in a position to make a strong claim. The United States 
clearly has the historical and equitable basis for a territorial claim;!2’ it 
remains up to the United States to ensure that this basis is recognized if 
necessary. 


Vv. CONCLUSION 


Neither the assertion of a U.S. territorial claim nor the relinquish- 
ment of present U.S. authority (under the Antarctic Treaty) to the United 
Nations would be in the best interest of the United States. Assertion of a 
territorial claim by the United States would be lacking a firm foundation 
under international law, would promote extremely negative international 
reaction, and would result in international conflict as other nations rushed 
in to claim territorial sections of the continent. Furthermore, if international 
law is to be given any recognition, a U.S. territorial claim might relegate the 
United States to being forced to accept a claim in Antarctica that, at 
present, is relatively useless. Nor would United Nations management of 





120. See note 48, supra. 
121. Boczek, supra note 48, at 857. 
122. Id. at 857-58. 
Id. at 857. 
Parriott, supra note 4, at 91; Boczek, supra note 48, at 843. 
Id. at 92, n.179. 
Id. at 92-3. 
See note 27, supra. 
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Antarctica put the United States in any better position. The United States 
would be in the minority in any U.N. decisionmaking, given the voting 
majority of the Group of 77 and the clamor for Antarctic “rights” by the 
NEO. All U.N. management plans proposed would result in the United 
States’ giving up the power it now has under the Treaty in return for 
virtually nothing, unless one considers the value of unrequited “global 
sharing” a reasonable return on a multi million dollar investment. 


The only viable option which maximizes the protection of U.S. policy 
concerns in Antarctica is a continuation of the Antarctic Treaty regime, with 
modifications as necessary. Its proven flexibility and adaptability have 
shown that the system can adjust to changing needs. The 1988 Convention 
on the Regulation of Antarctic Mineral Resources is but the most recent 
example of the system’s responsiveness. The Treaty regime, to be sure, must 
now take action to accommodate non-Treaty nation concerns and to deal 
with the imminent exploitation of resources. The solution cannot be found 
entirely in the 1988 Convention. The modifications proposed in this article 
can go a long way toward meeting future challenges. In the meantime, 
however, and in preparation for a “worst case” scenario, the United States 
should continue to strengthen its historical and equitable bases for any 
future territorial claim, should circumstances beyond its control dictate a 
course of action which results in the termination of the Antarctic Treaty. It 
would not be in the interests of the United States to initiate such a course, 
but it must be ready to respond in the event the current system proves 
ineffective. 
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NAVAL ACTIVITY IN THE EEZ—TROUBLED 
WATERS AHEAD? 


Commander Stephen A. Rose, JAGC, USN* 


I. INTRODUCTION 


The Exclusive Economic Zone (EEZ) is one of the more innovative 
and delicately balanced constructs of the 1982 United Nations Convention 
on the Law of the Sea (1982 Convention).! The EEZ regime attempts to 
accommodate two competing interests—the desire of coastal states for 
greater control over offshore resources versus the perceived need of 
maritime powers to maintain traditional freedom of action in waters beyond 
the territorial sea. In essence, the EEZ is a grand experiment to bring order 
to a sorely troubled frontier. Like all such experiments, it remains subject to 
ongoing controversy, interpretation, and refinement. 


How has the EEZ fared during the decade since its appearance as a 
formal Law of the Sea (LOS) construct? Are states in fact using this 
regime? Abusing it? Does the 1982 Convention contain any ambiguities 
which invite coastal state encroachment? Specifically, have coastal states 
begun wielding their new EEZ authority to try to restrict the activities of 
foreign warships? What options does the United States have to deal with 
objectionable EEZ claims? Overall, what is the outlook for continued 
peacetime use of the zone for foreign navies? This article examines each of 
these questions. Given that the EEZ is a modern arena in which the ancient 
clash between mare clausum and mare liberum continues to play itself out, 
this analysis keys on one revealing dimension of this struggle—naval 
activities within another country’s EEZ. 


Il. THE JURIDICAL STATUS OF THE EEZ 


Although commentators trace the genesis of a maritime economic 
zone back to 1945,? it was the Third United Nations Conference on the Law 
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of the Sea (UNCLOS III) that crystalized development of the EEZ as a 
major concept. By 1974, the participants at UNCLOS III had generally 
agreed that a 200-mile economic zone of some sort would be part of the 
final package. It took another three years, though, to sort out the precise 
legal nature of the contemplated regime. 


The prolonged and earnest debate over the EEZ underscores its 
importance as a keystone in the overall LOS architecture. At stake was not 
only residual control over a third of the global ocean but also the overall 
political balance for future developments in ocean law. One major fac- 
tion—the territorialists—envisioned the zone as an extension of national 
jurisdiction in which the coastal state would enjoy sovereignty, with certain 
limitations. In contrast, many maritime powers—including the United 
States and the Soviet Union—wanted the zone to remain part of the high 
seas, with some privileges being granted to coastal states over offshore 
resources. 


This struggle to characterize the juridical nature of the EEZ was 
viewed by all sides as a critical investment in the future. Although the 
conferees at UNCLOS III were confident of their ability to create a 
balanced regime, they realized that later growth and evolution of the EEZ 
would be governed largely by its general imprimatur as either high seas or 
sovereign waters. As Bernard Oxman shrewdly observed, this deadlock over 
terminology was “the classic dilemma of describing the glass as half-full or 
half-empty, thereby arguably implying the direction of movement.”? The 
stalemate was eventually resolved by sidestepping any direct choice between 
the territorialist and the maritime positions. Instead, drafters set up the 
EEZ as a sui generis zone that is juridically separate from both high seas 
and territorial waters. 


A critical issue is whether this compromise adequately protects the 
interests of maritime states. “If the economic zone is not high seas,” queried 
Professor Oxman in 1978, “does that open the door to gradual erosion of 
the rights and freedoms of all states in the economic zone?”* He answered 
his own rhetorical question by suggesting that the final EEZ formulation 
produced at UNCLOS III, which he had a hand in drafting, “does not invite 
erosion.”> Other analysts, while admiring the craftsmanship of the 1982 





USS. Policy Dilemma (B. Oxman ed. 1983). Nye suggests that “the major maritime 
powers, particularly the United States and Great Britain, led efforts to reform, codify, 
and protect shelf and fishery jurisdiction in 1945 that unlocked Pandora’s Box.” Id. at 
114. For a general discussion of the evolution of the economic zone as a juridical 
concept, see The Origin of the 200-Mile Off-Shore Zones, Am. J. Int’ L. 494-500 (Jul. 
1977). 

Oxman, The Third United Nation’s Conference on the Law of the Sea: The 1977 New York 
Session, Am. J. Int’l L. 70 (Jan. 1978). 
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Id, at 75. Other observers were not as optimistic as Professor Oxman that skillful 
drafting (what Oxman once referred to as a “system of mirrors”) could successfully 
bottle up the threat of jurisdictional creep. Writing a year after Oxman’s article, Uwe 
Jenisch predicted that “instituting the economic zone in international law will 
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Convention, noted that divergent interests forced the drafters to create “a 
delicate, intricate, and sometimes ambiguous mechanism.”® In practical 
terms, this dose of ambiguity means that the “actual nature [of the EEZ] 
will depend more on the practice of states over the years than on the 
theoretical formulae devised at UNCLOS III.” 


Ill. DEVELOPMENT OF THE EEZ NORM 


As depicted in Table 1, of the 142 states with a coastline, more than 
half now claim a 200-mile EEZ. 


Number of States® 





12-mile Ratification of 
Year 200-mile EEZ Territorial Sea | 1982 Convention 


1984 60 78 14 
1985 65 89 25 
1986 69 100 32 
1987 72 103 35 
1988 76 106 37 
1989 78 107 37 






































TABLE 1 


This is almost twice the number of states that have ratified the 1982 
Convention and not far behind the group subscribing to another popular 
norm, the 12-mile territorial sea. Whether the 1982 Convention eventually 
enters into force with the required sixty ratifications, the EEZ encapsulates 
an idea whose time has come. 





encourage various states to give free rein to protectionism in the context of 
exploration ....” Jenisch, Law of the Sea Conference Before Session 8, 30 Aussenpolitik 
47 (1979). See also Knauss, Creeping Jurisdiction and Customary Intemational Law, 15 
Ocean Dev. & Int’l L. 209-16 (1985). 

For these analysts, stepping back from the notion of the EEZ as a high seas regime 
was ipso facto to lose more ground than could ever be retrieved by subsequent drafting 
safeguards, no matter how elegant or well conceived. In their judgment, the task 
confronting the maritime powers is to wage a firm rearguard action to delay the 
inevitable territorialization of the EEZ as long as possible. 

D. Attard, The Exclusive Economic Zone in International Law 66 (1987). 

Id. For a wide-ranging analysis of both the theoretical and practical aspects of military 
use of the EEZ, see Boczek, Peacetime Military Activities in the Exclusive Economic 
Zone of Third Countries, 19 Ocean Dev. & Int’l L. 445-68 (1988). 

The data for this table is compiled from New Directions in the Law of the Sea (New 
Series) (K. Simmonds ed. May 1987); Juda, The Exclusive Economic Zone: Non- 
Claimant States, 19 Ocean Dev. & Int’l L. 431-44 (1988); and from U.S. Dep’t of 
Defense, Maritime Claims Reference Manual (June 1987 as amended). 


69 

















Operational Law 


The International Court of Justice (ICJ) agrees. In its 1982 Tuni- 
sia/Libya decision the court referred to “the concept of the exclusive 
economic zone, which may be regarded as part of modern international 
law.”® Moving with characteristic caution, the court reviewed the status of 
the UNCLOS III EEZ model two years later. In the 1984 Gulf of Maine 
case, the court noted that, even though the 1982 Convention was not yet in 
force, certain provisions regarding the EEZ had been adopted without any 
objections: “These provisions, even if in some respects they bear the mark 
of the compromise surrounding their adoption, may nevertheless be re- 
garded as consonant ... with general international law on the question.”?° 
Interestingly, this judgment did not specify which aspects of the UNCLOS 
III model had crystallized into customary law. The court laid down a broad 
foundation for adjudicating EEZ issues in the future, but is not likely to 
venture beyond generalities until either the 1982 Convention enters into 
force with its sixtieth ratification or state practice grows more uniform." 


One reason for the court’s caution is that not all seventy-six states 
claiming an EEZ are singing from the same sheet of juridical music. Though 
many have drafted legislation which incorporates the UNCLOS III formula 
for an EEZ, the laws enacted by some states take a different path. Many of 
these differences are minor, some significant, some enigmatic. Even among 
countries which claim substantially extended authority over their EEZ’s, it 
is not always easy to distinguish claims geared for internal political 
consumption—as an expression of national pride—from those which are 
intended for serious enforcement. 


IV. THE CATEGORIES OF EEZ CLAIMS 


Most states claiming EEZ rights use article 56(1) of the 1982 
Convention as a starting point.!2 No country incorporates this text into its 





1982 I.C.J. 100. 


10. 1984 I.C.J. 94. The court also predicted “the gradual adoption by the majority of 
maritime States of an exclusive economic zone ....” Jd, at 194. By 1987 the court’s 
forecast had already come to pass. 

11. In the 1985 Guinea/Guinea-Bissau case, the ICJ took another small step forward in 
describing the juridical structure of the EEZ. Asked to delimit the parties’ EEZ’s, the 
court weighed the security considerations proffered by both sides and noted that the 
EEZ was not a zone of sovereignty. See I.C.J. Arbitral Tribunal Award, para. 124, cited 
in Attard, supra note 6, at 303. Although this may seem to be an obvious point, it 
suggests the direction of future ICJ analysis of creeping jurisdiction within the EEZ. 

12. Art. 56(1) of the 1982 Convention reads as follows: 

In the exclusive economic zone, the coastal State has: 

(a) sovereign rights for the purpose of exploring and exploiting, 
conserving and managing the natural resources, whether living or 
non-living, of the waters superjacent to the sea-bed and of the sea-bed 
and its subsoil, and with regard to other activities for the economic 
exploitation and exploration of the zone, such as the production of 
energy from the water, currents and winds, 

(b) jurisdiction as provided for in the relevant provisions of this 

Convention with regard to: 
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national legislation verbatim, but many have crafted their statutes to 
conform to the list of rights set forth in article 56(1).13 The common 
denominator of EEZ claims seems to be the willingness to claim at least the 
package of rights offered by the UNCLOS III model. As one commentator 
dryly noted, “There is no claimant which rejects the extent of authority 
established under 56(1) as being too great.’’4 


Predictably, states are more interested in asserting rights than in 
acknowledging obligations. In the 1982 Convention, the EEZ authority 
granted by article 56(1) is tempered by a requirement that coastal states 
exercise their new powers with “due regard to the rights and duties of other 
States.”!5 This phrase, or equivalent words of obligation, seldom appears in 
national statutes. 


This phenomenon is illustrated by the reluctance of states to 
formally acknowledge that foreign ships and aircraft may transit their EEZ. 
Despite the straightforward language of article 58, which declares that “in 
the exclusive economic zone, all States, whether coastal or land-locked, 
enjoy... the freedoms... . of navigation and overflight,” only thirty percent 





(i) the establishment and use of artificial islands, instal- 
lations and structures; 
(ii) marine scientific research; 
(iii) the protection and preservation of the marine 
environment; 
(c) other rights and duties provided for in this Convention. 
For a detailed analysis of variations in EEZ claims, see Juda, supra note 8; D. Attard, 
supra note 6, at 50-65; and Juda, The Exclusive Economic Zone: Compatibility of 
National Claims and the UN Convention on the Law of the Sea, 16 Ocean Dev. & Int’l 
L. 1-58 (1986). 
Venezuela, Iceland, and the United States come closest to a verbatim rendition of art. 
56(1). All three countries incorporate subsections (a) and (b) as drafted, but either 
omit or slightly alter subsection (c). The other states whose EEZ claims are generally 
congruent with art. 56(1) include Antigua and Barbuda, Barbados, Colombia, Domin- 
ica, Egypt, Gabon, Grenada, Guatemala, Kampuchea, Malaysia, Mexico, Morocco, 
New Zealand, Oman, Papua New Guinea, Qatar, Sao Tome & Principe, Solomon 
Islands, Thailand, United Arab Emirates, the USSR, and Vietnam. 
D. Attard, supra note 6. In fact, however, the United States has chosen not to exert 
control over marine scientific research within its EEZ, as permitted by art. 56(1). In 
the words of President Reagan, this forbearance is due to U.S. “interest in encouraging 
marine scientific research and avoiding any unnecessary burdens.” The President went 
on to note that “the United States will nevertheless recognize the right of other coastal 
states to exercise jurisdiction over marine scientific research within 200 nautical miles 
of their coasts....” These excerpts are part of a Presidential policy statement 
accompanying the 1983 U.S. EEZ Proclamation and can be found in the Weekly 
Compilation of Presidential Documents, v. 19, no. 10 (Mar. 14, 1983), p. 384, reprinted 
in 22 I.L.M. 464 (1983). 
Art. 56(2) of the 1982 Convention states: “In exercising its rights and performing its 
duties under this Convention in the exclusive economic zone, the coastal State shall 
have due regard to the rights and duties of other States and shall act in a manner 
compatible with the provisions of this Convention.” This general admonition is fleshed 
out in art. 58, which lists the rights of “other States.” 
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of nations with an EEZ explicitly recognize these second-party rights.!° “A 
review of the relevant legislation,” concludes David Attard, “demonstrates 
that States are not keen to recognize the existence of other States’ rights in 
their EEZ legislation.”!7 While these legislative omissions are understand- 
able, they remain a latent source of trouble—dormant seeds which could 
germinate should a shift in the overall LOS climate of opinion occur. 


A more diffuse, yet perhaps equally insidious, problem is the failure 
of many states to differentiate between EEZ and territorial sea. In his 
review of fifty-four national claims to an EEZ, Lawrence Juda discovered 
that twenty countries do not clearly establish the EEZ as “an area beyond 
and adjacent to the territorial sea” as defined by article 55 of the 1982 
Convention. Again, this imprecision is probably due more to legislative 
oversight than to Machiavellian foresight. A lack of clarity in distinguishing 
the two zones could lead national authorities to assume that rights they 
enjoy in their territorial sea also extend throughout the EEZ.18 


Problems arising from such ambiguities, on balance, may simply be 
routine growing pains for a major convention that took nine years to 
negotiate. More troublesome perhaps are the handful of EEZ claims which 
openly provide for future extension of coastal authority. India, for example, 
appears to adopt the framework of the UNCLOS III model, but its 
implementing legislation has a crucial loophole which permits “any enact- 
ment . .. in force in India or any part thereof” to apply to its EEZ.!9 In other 


words, India reserves the right to exercise de facto sovereignty over the EEZ 
as future circumstances warrant.”° 


Some states have already claimed to enhanced jurisdiction over 
“security zones” in part of their EEZ’s.2) Haiti goes a step further and 





16. L. Alexander, Navigational Restrictions within the New LOS Context: Geographical 
Implications for the United States (table 11-B at 91) (1986). 

17. D. Attard, supra note 6, at 53. Bernard Oxman has made the same observation in 
blunter terms: “National legislation regarding coastal zones almost invariably concen- 
trates on coastal state rights, ignoring—or treating quite gingerly—coastal state duties 
and third state rights.... [T]he same states that insist on excruciating detail in 
international treaties are ... coyly vague about details in their unilateral pronounce- 
ments regarding international legal obligations.” Oxman, “Customary International 
Law and the Exclusive Economic Zone,” in Consensus and Confrontation: The United 
States and the Law of the Sea Convention (J. Van Dyke ed. 1984). 

Juda, supra note 12, at 11. 

Indian Maritime Zones Act (1976), art. 7(7), cited in D. Attard, supra note 6, at 52. 
States with similar enactments are Barbados, Guyana, Mauritius, Pakistan, and 
Seychelles. For a detailed discussion, see Burke, National Legislation of Ocean Authority 
Zones and the Contemporary Law of the Sea, 9 Ocean Dev. & Int’l L. 296 (1981). L. 
Alexander, supra note 16, at 91 (lists additional states whose EEZ proclamations 
and/or national laws allow the government to regulate the navigation of foreign vessels 
in the EEZ: Maldives, Mauritania, Nauru, and the USSR). 

See Lowe, Some Legal Problems Arising from the Use of the Seas for Military Purposes, 
Marine Pol’y 81 (Jul. 1986). Lowe cites Bangladesh, Burma, Cambodia, Pakistan, Sri 
Lanka, Vietnam, and Yemen (PDR). In an article appearing a year later, Lewis 
Alexander refers to “claims by some 15 countries to extraterritorial security zones in 
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baldly claims “sovereign jurisdiction” in its EEZ, asserting that it “exercises 
exclusive sovereignty over the air space of its territory and of its jurisdic- 
tional waters up to the [200 nautical mile limit of the EEZ].”2? Haiti’s claim 
falls short of the 200-mile territorial sea proclaimed by thirteen other 
states.23 At this upper end of the hierarchy of EEZ claims, the zone 
becomes entirely subsumed within a coterminous territorial sea. 


Vv. CHALLENGES TO NAVAL OPERATIONS IN FOREIGN EEZ’s 


In addition to these general encroachments, naval powers also face a 
number of specific challenges to their freedom of action within the EEZ. 
For example, may states conduct naval maneuvers or deposit antisubmarine 
detection devices in foreign EEZ’s? The text of the 1982 Convention does 
not specifically address these questions, and several states have seized on 
this percéived vagueness to stake out positions which restrict such activities. 


A. Military Exercises 


Article 58 of the 1982 Convention provides that, in the EEZ “all 
States...enjoy...the freedoms...of navigation and overflight ...and 
other internationally lawful uses of the sea related to these provisions, such 
as those associated with the operations of ships [and] aircraft ...and 
compatible with the other provisions of this Convention.” [Emphasis 
added.] Most states interpret this language to encompass military maneu- 
vers within the EEZ without requiring notice to, or authorization from, the 
coastal state. In its declaration upon signing the Convention, Italy took pains 
to clarify the point by asserting that “the coastal State does not enjoy 
residual rights in the exclusive economic zone. In particular, the rights and 
jurisdiction of the coastal State in such zone do not include the right to 
obtain notification of military exercises or manoeuvres or to authorize 
them.” While Itaiy’s declaration reflects the position of the overwhelming 
majority of claimant nations, several states have announced that they will 
require prior consent. 





the innermost part of the EEZ,” but does not provide a list of states. See Alexander, 
Uncertainties in the Aftermath of UNCLOS III: The Case for Navigational Freedoms, 18 
Ocean Dev. & Int’) L. 337 (1987). 

Haiti, Presidential Declaration Concerning the Breadth of the Territorial Sea and of 
the Exclusive Economic Zone, April 6, 1977, cited in Juda, supra note 12, at 12. 
Included are Argentina, Benin, Brazil, Congo, Ecuador, El Salvador, Liberia, Nicara- 
gua, Panama, Peru, Sierra Leone, Somalia, and Uruguay. Although all these states 
claim sovereignty up to 200 nautical miles, four (Argentina, El Salvador, Peru, and 
Uruguay) soften the impact somewhat by recognizing freedoms of navigation broader 
than innocent passage in parts of their zones. 

Cited in Office of the Special Representative of the Secretary-General for the Law of 
the Sea, United Nations, The Law of the Sea: Status of the United Nations Convention 
on the Law of the Sea 19 (1985). 

Brazil, Cape Verde, and Uruguay. The relevant section of the Brazilian declaration 
States: 
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One important country espousing this position is Brazil, an active 
participant in UNCLOS III, and a leading exponent of the “territorial” 
EEZ.*6 Brazil bases its interpretation on an expansive reading of article 301 
of the 1982 Convention, which requires states to “refrain from any threat or 
use of force against the territorial integrity ... of any State, or in any other 
manner inconsistent with the principles of international law... .” From 
Brazil’s standpoint, naval exercises and maneuvers, in particular those 
involving weapons or explosives, exemplify the kind of “threat” referred to 
in article 301.27 In short, Brazil appears to treat the Convention as a 
potential shield to reduce the impact of naval diplomacy. 


Most commentators who have analyzed this argument conclude that 
article 301 merely echoes the United Nations Charter without adding 
anything new to existing state obligations.?* Accordingly, article 301 does 





(III) The Brazilian Government understands that the provi- 
sions of article 301 . . . apply, in particular, to the maritime areas under 
the sovereignty or the jurisdiction of the coastal State. 

(IV) The Brazilian Government understands that the provi- 
sions of the Convention do not authorize other States to carry out in 
the exclusive economic zone military exercises or manoeuvres, in 
particular those that imply the use of weapons or explosives, without 
the consent of the coastal State. 

Id, at 10. Similarly, Uruguay asserts that: 


In the exclusive economic zone, enjoyment of the freedom of international 
communication in accordance with the way it is defined and in accordance with 
other relevant provisions of the Convention excludes any non-peaceful use 
without the consent of the coastal State—for instance, military exercises or 
other activities which may affect the rights or interests of that State. 
Id, at 28. Cape Verde’s declaration echoes these same points. 
See C. Sanger, Ordering the Oceans: The Making of the Law of the Sea 68 (1987). 
Brazil chooses to ground its argument on a broad and somewhat diffuse security 
rationale. No mention is made of possible economic damage that might result from the 
detonation of ordnance. Within the shallower waters associated with a territorial sea, 
heavy use of ordnance could harm the marine environment. In the fuller reaches of an 
EEZ, however, it is improbable that foreign naval exercises involving ordnance would 
injure a coastal nation economically. Even so, if such injury were to occur, the 
repercussions might be significant. In 1988, during a routine ordnance exercise in 
coastal waters near Japan, an American warship fired practice missiles that landed 
dangerously close to a Japanese Coast Guard vessel. The incident prompted a 
high-level apology and additional operating restrictions on warship exercises. See U.S. 
Missiles Fired Close to Japanese Ship, Wash. Post, Nov. 12, 1988, at A24. 
Art. 2, para. 4 of the U.N. Charter provides in part: “All Members shall refrain in their 
international relations from the threat or use of force against the territorial integrity 
or political independence of any State... .” 

For an analysis of the juridical equivalence of art. 301 of the 1982 Convention and 
art. 2 of the U.N. Charter, see Oxman, The Regime of Warships Under the United Nations 
Convention on the Law of the Sea, Va. J. Int’| L. 814 (Summer 1984). See also Francioni, 
Peacetime Use of Force, Military Activities, and the New Law of the Sea, 18 Cornell Int'l 
LJ. 203-26 (1985). (Art. 301 of the 1982 Convention is no more restrictive of military 
activities in the EEZ than is art. 2(4) of the U.N. Charter.) 

For a contrary point of view, see Pohl, The Exclusive Economic Zone in the Light of 
Negotiations of the Third United Nations Conference on the Law of the Sea, in The 
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not establish a new regime analogous to the “zones of peace” favored by 
some states, nor does it trump the high sea freedoms incorporated into 
article 58.29 This conclusion is strengthened by the negotiating history of the 
1982 Convention. During several negotiating sessions at UNCLOS III, a 
number of Latin American nations voiced strong discontent that the 
emerging EEZ regime might remain open to foreign military activities such 
as weapon tests and maneuvers.*° Acting on behalf of this contingent, Peru 
floated a trial balloon which called for warships to refrain from “non- 
navigational” operations in a foreign EEZ.*! The maritime powers vigor- 
ously opposed this suggestion, arguing instead for a formulation which 
would allow a broad range of military activities consonant with traditional 
high seas freedoms.3? 





Exclusive Economic Zone, A Latin American Perspective 31-60 (F. Vicuna ed. 1984). 
Pohl, formerly a Latin American delegate to UNCLOS III, draws a qualitative 
distinction between navigation and military activity, thereby implying a need for a 
categorical separation between threatening and nonthreatening uses of the EEZ. In his 
judgment, “it would seem excessive to construe this one [permitted] activity [of 
navigation] as grounds for the military use of the zone, because there is a good deal of 
difference between navigation and naval maneuvers, a naval presence, the installation 
of sensing apparatus, arms testing, and so on.” Jd. at 55. In essence, Pohl’s argument 
encapsulates the gist of the Brazilian position. 

At UNCLOS III, one group of developing countries pressed for total demilitarization 
of the oceans. Another handful, recognizing the political implausibility of such a stance, 
lobbied to have the concept of “zones of peace” legitimized by the 1982 Convention as 
a regional option. The major naval powers resisted both proposals, either of which 
would have been tantamount to a form of arms control. Although endorsing the 
clauses of the Convention referring to peaceful purposes, these maritime powers held 
firm to the position that such language was not intended to be a touchstone for 
restricting military activities at sea. For an exposition of the various viewpoints, see 
Official Records of the Third United Nations Conference on the Law of the Sea, pp. 
54-68, U.N. Sales No. E.76.V.8 (1976). 


See Boczek, supra note 7, at 449 and also the references to Brazil, Peru, and Uruguay 
in vol. V The Third United Nations Conference on the Law of the Sea: Documents (R. 
Platzéder ed. 1984). 

Brazil: Ships of other states should not “have the right to engage in naval exercises, 
launch missiles or aircraft, load or unload cargo, embark or disembark personnel...” 
in the economic zone. Jd, at 338. The Brazilian delegate expressed dissatisfaction that 
the draft of art. 58 “did not make it clear that military activities such as manoeuvres 
with the use of weapons and explosives should not be carried out in the [economic] 
zone without the consent of the coastal State.” Jd. at 458. 

Peru: “The formula in defining the regime for navigation and overflight of the 
economic zone [is] very vague and omitted one essential element, namely that vessels 
should assume the obligation to observe peaceful coexistence and good neighborliness 
by abstaining from military activities, including the launching or receipt of weapons and 
explosives... .” Id, at 329. 

See U.N. Doc. A/CONF.62/C.2/Informal Meeting/9 (Apr. 27, 1978) in Platzéder, supra 
note 30, at 14. 

See Francioni, supra note 28, at 215. Despite efforts by Latin American and other 
“territorialist” states, the crucial clause in art. 58 gradually moved to a formulation 
favoring the maritime powers. The original rendition of this clause in the Informal and 
Revised Single Negotiating Texts (1975 & 1976) was restrictive and would have 
permitted only “other internationally lawful uses of the sea related to navigation and 
communication” (emphasis added). The maritime powers countered with a clau- 
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The formula ultimately written into the 1982 Convention—“other 
... uses... associated with the operation of ships”—favors the permissive 
stance sought by maritime powers more than the restrictive viewpoint of the 
territorialists. Nonetheless, the controversy over article 58 seems destined 
to drag on. In essence, Brazil’s 1983 declaration about controlling EEZ 
military maneuvers revives a position it apparently had yielded five years 
before at the negotiating table. As several analysts have noted, article 58 still 
contains enough ambiguity to allow states clinging to a minority position to 
make out colorable arguments.*? In the judgment of Professor Oxman, “‘it 
is essentially a futile exercise to engage in speculation as to whether naval 
maneuvers and exercises within the economic zone are permissible.”>4 That 
having been said, it seems likely that the war of words and what Galindo 
Pohl dubs the “sibylline exercises” of commentators*> will continue so long 
as some states contest the issue, whether on paper or in practice. 


B. Military Devices 


Another area of ambiguity and ongoing dispute arises from techno- 
logical intrusions. May state A, for example, place nonexplosive military 





se—“other lawful use of the sea”—that would have preserved the broadest interpre- 
tation. Ultimately, the two sides compromised on what appeared to be an intermediate 
formulation, the relatively permissive wording found in the final text: “other interna- 
tionally lawful uses of the sea ...such as those associated with the operation of ships, 
aircraft and submarine cables and pipelines, and compatible with the other provisions 
of this Convention.” Art. 58(1), 1982 Convention (emphasis added). 

Naturally, the maritime powers do not view this formulation as a compromise but 
rather as a text which permits naval business as usual. Conversely, the territorialists 
seek to breathe new life into the qualifying terms “associated with” and “compatible 
with” to retrieve something from what otherwise becomes a lost position. Hence, Brazil 
resorted to its art. 301 argument. 

33. See, eg, Gamble, Where Trends the Law of the Sea?, The Law of the Sea in the 1980's 
21 (Choon-ho Park ed. 1983) (“The most ironclad guarantees in the... Convention 
have loopholes, if one is willing to look hard enough to find them. There can be little 
doubt that coastal States can assert a huge variety of claims that are defensible.”); 
Lowe, supra note 21, at 179 (“As a matter of law it is difficult to avoid the conclusion 
that the legality of unauthorized naval maneuvers in the EEZ should be settled 
according to art. 59 [dealing with non-attributed (i.¢., residual) rights].”); and 
Francioni, supra note 28, at 213 (“The Convention’s provisions on the EEZ leave a 
large margin of ambiguity and uncertainty as to the nature, status, and scope of coastal 
states’ rights within the zone.”). 

34. Oxman, supra note 28, at 838. 

35. Pohl, supra note 28, at 55. 

36. Placement of weapons in the EEZ may bring into play a number of other consider- 

ations in addition to those discussed here. For example, a number of treaties ban the 

testing or siting of weapons of mass destruction in portions of the hydrosphere: The 

Partial Test Ban Treaty of 1963, the Tlatelolco Treaty of 1967, the Seabed Arms 

Control Treaty of 1971, and the Rarotonga Treaty of 1985. For a discussion of these 

and other treaties on the question of sea-based weaponry, see Treves, Military 

Installations, Structures and Devices on the Seabed, Am. J. Int’! L. 831-46 (Oct. 1980) 

and Zedalis, Military Installations, Structures, and Devices on the Continental Shelf: A 

Response, Am. J. Int’! L. 926-33 (Oct. 1981). 
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devices in the EEZ of state B?9° Of prime concern for naval powers are 
submarine detection devices, such as sonabuoys on the surface and sonar 
arrays on the ocean floor. 


Article 60 of the 1982 Convention unequivocally grants a coastal 
state exclusive control over all “installations and structures” which have 
either an economic function or which may interfere with the rights of coastal 
states in the EEZ. But, what about noneconomic installations which do not 
interfere with coastal enjoyment of resource rights? The 1982 Convention is 
silent on this narrow, but militarily significant, category of noneconomic, 
noninterfering installations. Arguably, this residual category encompasses 
acoustic detection networks on the seabed, such as the Sound Surveillance 
System (SOSUS) of the United States, which may also come within the 
ambit of article 79’s protection for “submarine cables and pipelines.”>7 


Nine states claim total authority over objects deposited in their EEZ, 
regardless of intended purpose or classification.3* These claims carry 
forward a struggle waged at UNCLOS III and, for some states, begun even 
earlier. During negotiations at the 1958 Conference on the Law of the Sea, 
for example, India spearheaded an unsuccessful attempt to have all military 
installations and devices banned from the continental shelf.3° More than a 
decade later, and joined by fresh allies, India renewed its effort during 
negotiations on the Seabed Arms Control Treaty.° Finally, at UNCLOS 
III, the Indian position was adopted and adapted by the Group of 77 which 
proposed that “[n]o State shall be entitled to construct, maintain, deploy or 
operate, in the exclusive economic zone of another State, any military 
installations or device . .. without the consent of the coastal State.”*! 


As expected, the maritime powers vigorously opposed this initiative. 
The compromise eventually hammered out gave birth to ambiguities now 
embedded in articles 58 and 60. As one veteran of the UNCLOS III process 
has observed, “ambiguity is a necessary ingredient in intricate negotiations 
where an effort is being made to reconcile contrary and often mutually 





37. Treves, supra note 36, at 843. 

38. Burma, India, Kenya, Maldives, Mauritius, Pakistan, Seychelles, Sri Lanka, and 
Vanuatu. For example, Burma provides that in its EEZ it has “exclusive rights and 
jurisdiction [over] installations and other structures and devices necessary for the 
exploration and exploitation of its natural resources...or for the convenience of 
shipping or for any other purpose.” R. Smith, Exclusive Economic Zone Claims: An 
Analysis and Primary Documents 87 (1986) (emphasis added). The nations listed 
above have identical language in their implementing statutes. Several other states, 
including North Korea, Fiji, Guyana, Honduras, Indonesia, Philippines, Surinam, and 
Venezuela have minor variations on the same theme of general jurisdiction over all 
introduced objects. In this regard, the phrase “for any other purpose” augers potential 
trouble. 

39. See R. Churchill & A. Lowe, The Law of the Sea 174 (1983). 

40. Treves, supra note 36, at 838-39. 

U.N. Doc. A/CONF.62/C.2/L.82, in Platzéder, supra note 30, at 185. 
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exclusive interests, in that any victory or advantage for one side involves a 
defeat or disadvantage for the other.”42 


VI. THE AMBIGUITIES OF STATE PRACTICE 


Is this notion of a zero-sum struggle an apt model for the UNCLOS 
III negotiations? Judging from the negotiating history, those involved in 
creating the EEZ regime seemed to think so. And yet, over the near term, 
there is no practical reason why military and economic activities in the zone 
cannot coexist in harmony. Commentators have envisioned very few sce- 
narios, aside from pollution and ordnance damage, in which naval activities 
might directly harm the economic value of EEZ resources. 


Of course, this begs the bedrock issue: The struggle to define the 
EEZ is a political tug-of-war involving a large number of states with 
dissimilar history, unequal resources, and different maritime interests. This 
diversity engenders an acute sensitivity about relative rights and privileges, 
and negotiations tend to end up being viewed through the lens of a zero-sum 
perspective. 


Amid this diversity, the drafters of the EEZ articles carried off a 
seemingly impossible mission. Even so, some of the most critical issues had 
to be papered over with ambiguities. “The fact is,” suggests Galindo Pohl, 
“that inoffensive but very abstract language lends itself to drawing a veil 


over the thorniest issues...thus leaving them open to a variety of 
interpretations.””43 


This “variety” is especially pronounced on issues involving naval 
activity in the economic zone. A comparison of the negotiating record of 
UNCLOS III and the current range of EEZ claims might suggest that the 
1982 Convention is a stillborn document which has thus far resolved 
nothing. A troubling number of states persisted in making the same 
extended EEZ claims before, during, and now after UNCLOS III. Negoti- 
ating battles fought and lost seems to be regarded by some as only 
temporary reverses in an ongoing campaign. 


Nonetheless, Table 1 suggests progress toward acceptance of key 
norms—though at a glacial pace.‘* The problem is whether the specific 





42. Pohl, supra note 28, at 39. 
43. Id. 


44. As pointed out by Lewis Alexander, former geographer for the U.S. Dept. of State, 
since the 1983 signing of the Convention at Montego Bay, there has been only one new 
claim for a territorial sea greater than 12 miles and no claim for an EEZ beyond 200 
miles. For now, the preferred method for encroachment is to claim more control within 
an offshore zone rather than a larger geographical area. See Alexander, supra note 21, 
at 332-33. 

Acceptance of geographic norms cannot be equated with acceptance of a common 
juridical content. To put it colloquially, the tail need not go with the hide. Elliot 
Richardson raised a similar caveat with his observation that closely related norms may 
develop at different rates: “The changes in customary international law that have 
gained the most momentum from consensus in the Law of the Sea Conference are 


me Mm FR wo 8 TAC OF 





NAVAL LAW REVIEW XXXIX 


content and application of these norms will also become uniform over time. 
More to the point, is the EEZ norm edging toward a stable plateau of 
shared rights or, as many have predicted, is it creeping in the direction of 
total coastal control? The existing evidence bearing on this crucial question 
is equivocal. No clear trend has yet emerged and the outcome of the EEZ 
experiment hangs in the balance. In practical terms, this suggests that 
developments during the next few years may have disproportionate impact 
in nudging the trend in one direction or the other. 


VII. IN SEARCH OF A TREND 


As summarized in Table 2,‘> states have responded to the notion of 
an EEZ in diverse ways. For example, forty-seven of sixty-nine states 
claiming an EEZ as of 1986 have proclamations or laws which are 
inconsistent with the navigational freedoms protected by the 1982 
Convention.‘ Whether these “inconsistencies” are mere loose ends to be 
tidied up at leisure or storm warnings for a test of strength is unclear. Ten 
years have passed since the UNCLOS III model passed through its final 
molt in the negotiating process, and more than seven since the 1982 
Convention was opened for signature at Montego Bay. Despite this lapse of 
time, it is still too early to tell whether the model will take root as written. 


Countries with rogue EEZ’s seem to be in no hurry to adjust their 
laws to conform to the 1982 Convention; but, neither do they appear to be 


seeking out opportunities to confront perceived intruders. Judging from the 
lack of incidents reported in open literature, an eerie tranquility has settled 
over EEZ issues. Even Brazil, which has long stood in the forefront of states 
seeking to exert broader control over their zones, appears to be less militant. 
Of course, the probing and testing that does occur may simply be conductcd 
out of the public eye. As the 1982 Convention proceeds on its shakedown 
cruise, most of the attention continues to center on more sensitive subjects 





those that enlarge coastal-state claims. While these expansive principles may not need 
the treaty’s entry into force in order to be ultimately absorbed into customary 
international law, the same cannot so confidently be said of the limitations and 
qualifications on coastal states’ rights that the treaty would attach to them.” E. 
Richardson, Power, Mobility and the Law of the Sea, Foreign Aff. 918 (Spring 1980). See 
also the excellent discussion of this issue in Boczek, supra note 7. 

The data for this table is an amalgam of data extracted from Alexander, supra note 16, 
at 86-93; D. Attard, supra note 6, at 76-129 & 277-96; Juda, supra note 12, at 2-13 & 
31-38; and R. Smith, supra note 38, at 3-40. 

Alexander, supra note 20, at 91. Predictably, the largest number (26) of declarations 
made at the end of UNCLOS III dealt with the EEZ, one of the chief and most 
contentious creations of the 1982 Convention. The ostensible purpose of such 
declarations was to give signatories an opportunity to explain how their domestic laws 
harmonized with the 1982 Convention. Naturally, some states used the opportunity to 
smuggle in interpretations that verge on outright reservations to the EEZ regime. 
Although lacking juridical significance, these 26 declarations are useful indicators of 
what could ripen into future EEZ disputes. For a detailed analysis of the art. 309/310 
declarations, see J. Gamble, 1982 Convention on the Law of the Sea: A ‘Midstream’ 
Assessment of the Effectiveness of Article 309, 24 San Diego L. Rev. 637-38 (1987). 
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such as straits, so-called historic waters, and encumbrances on innocent 
passage. Compared to the ongoing turbulence in these areas, the EEZ 
remains a placid zone. 


SPECTRUM OF NAVIGATIONAL FREEDOMS 





Degree of 


Freedom Description of Zone 





200-nautical mile territorial sea (13 states) 
sovereignty over 200-nm EEZ (Haiti) 


EEZ, abbreviated UNCLOS III model 
(claims of extraterritorial 
security zone within portion of 
EEZ) (7 states) 


Impaired UNCLOS III model 
(claims of extended control 
over naval maneuvers and/or 
emplacement of military devices 
(12 states) 


reserved UNCLOS III model 
(reservation of authority to 
supersede EEZ regime with 
potentially national laws (7 states) 


restricted : inchoate UNCLOS III model 
(silence regarding navigation 
and overflight rights within EEZ) 
(20 states) 


EEZ,: complete UNCLOS Ill model 
(22 states) 


exclusive fishing zone (25 states) 


minimum 





restricted 








almost 
unimpeded 





no exclusive resource zone beyond 
12 nm territorial sea (49 states) 


Table 2 


maximun 














Some states are doubtless waiting to see whether the 1982 Conven- 
tion enters into force before making the required adjustments to their own 
EEZ legislation. Perhaps neither the coastal states nor the maritime powers 
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have a compelling reason to precipitate a clash over EEZ rights. For their 
part, the coastal states seem content to let adverse possession do its work. 
As many commentators have warned, unchallenged claims can easily ripen 
into de facto legitimacy. 


Naval powers seem preoccupied with beating back more ominous 
encroachments on innocent and transit passage, or with challenging three- 
digit territorial seas. Thus far, the unclassified literature indicates little 
energy—other than diplomatic protest—has been devoted to EEZ chal- 
lenges. The nature of the U.S. response to excessive EEZ claims and 
options for the future will now be examined.*’ 


VIII. CURBING EXCESSIVE CLAIMS 


The United States has developed a broad range of carrots and sticks 
to discourage the proliferation of objectionable maritime claims. Following 
the breakup of colonial empires after World War II, and a rapid expansion 
of the family of coastal nations from 50 to 135 states, sorting out contested 
claims one country at a time became increasingly difficult. The maritime 
powers welcomed UNCLOS III as an opportunity to bring order to this 
chaotic environment. Among other goals, they sought a convention which 
would protect the range of maritime freedoms essential to naval mobility. 
The terms negotiated at UNCLOS III turned out to be quite favorable to 
navigation rights. The U.S. refusal to join in a convention designed to 
stabilize ocean law, and which generally meets its needs as a maritime 
power, involves considerable irony. 


A. Cost of Not Joining In 


To some, the United States appears to be risking what it needs 
(protection of navigation rights) for the sake of what it wants (economic 
autonomy over as yet unexploitable seabed resources). Part of the risk in 
not becoming a party of the 1982 Convention lies in reduced options for 
dealing with encroachment. When, and if, the Convention comes into force, 
it will provide a wide range of dispute settlement procedures, especially 
regarding navigational issues.‘* As a nonsignatory, the United States would 
not have automatic access to these remedies. 


The United States’ refusal to sign also undercuts the opportunity for 
coordinated action with other major treaty members to exert diplomatic 





47. See, e.g., Oxman, supra note 28, at 862-63; Booth, Law and Strategy in Northem Waters, 

Naval War College Rev. 6 (Jul.-Aug. 1981); Neutze, Whose Law of Whose Sea?, U.S. 
Naval Inst. Proc 48 (Jan. 1983). 
See part XV of the 1982 Convention, entitled “Settlement of Disputes.” As one 
commentator points out, “A compulsory, third-party dispute-settlement system was a 
fundamental aspect of U.S. policy from the beginning of the negotiations. The irony of 
this situation is that for some States—such as the United States, that fought so hard to 
make [such] machinery a part of the Convention package—the benefits of that part of 
the package may not be available [to non-signatories].” Robertson, Navigation in the 
Exclusive Economic Zone, Va. J. Int’! L. 908 (Summer 1984). 
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pressure to follow the Convention.*® It is awkward at best to proselytize on 
behalf of a treaty one has refused to sign. In 1983, President Reagan 
attempted a bit of damage control by declaring that the United States would 
conform to the Convention, except for those provisions dealing with deep 
seabed mining. 


Unfortunately, these mining provisions were one of the most impor- 
tant “carrots” sought by developing countries for concessions on other 
issues, including navigational rights. Many assert that UNCLOS III was 
negotiated as a package deal. Even assuming that manganese nodules 
recover their economic value, without participation by major industrial 
nations, the mining venture loses its luster—and incentive—as a sufficiently 
valuable quid pro quo. Deep seabed mining was envisioned as a treasure 
trove to be shared by all, and, as such, would have functioned as a kind of 
general inducement encouraging participants to keep faith with the treaty. 
The USS. rationale for rejecting the mining provisions—because they “are 
contrary to the interests and principles of industrialized nations”>° —will not 
be lost on the developing nations. “For many countries in the world,” notes 
Professor John Gamble, “claizs to the oceans may be one of the few 
political bargaining chips they have in a high-stakes game of international 
politics.”51 During the next twenty years, many developing nations may seek 
to play their LOS card to maximum advantage. So long as ratifying the 1982 
Convention offers inadequate return for tabling this card, the developed 
states should expect it to be played at their expense. 


B. The International Court of Justice Option 


Aside from signing the 1982 Convention, the United States may be 
able to cope with excessive EEZ claims by petitioning the ICJ. As previously 
discussed, the ICJ seems to be gearing up slowly to deal with EEZ issues. 
In 1984, the National Advisory Committee on Oceans and Atmospheres 
(NACOA) recommended that the United States file a special declaration 
with the ICJ accepting its jurisdiction over questions pertaining to the 
interpretation of customary international law of the sea.5? 


On its face, this seems to be a useful way to compensate for lack of 
access to the dispute settlement provisions of the 1982 Convention. In 
reality, however, the United States would be in a much stronger position if 
it could confine any EEZ dispute to interpreting what the Convention 
means as opposed to proving the existence of customary law. The negoti- 





Miles, Preparations for UNCLOS IV?, 19 Ocean Dev. & Int’l L. 426 (1988). 
Reagan, supra note 14, at 383. 
Gamble, supra note 33, at 22. 


National Advisory Comm. on Oceans and Atmospheres, The Exclusive Economic Zone 
of the United States: Some Immediate Policy Issues 13 (1984). 
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ating history of the Convention plainly shows that maritime powers re- 
garded broad navigational freedoms in the EEZ as a sine qua non to 
agreement.>? 


Conversely, despite U.S. insistence that such freedoms are also 
grounded in customary law, the ICJ would be faced with a more ambiguous 
evidentiary trail. Clearly, the concept of an EEZ has entered the realm of 
customary practice. Less certain, however, is whether the 1982 Convention 
model enjoys the same level of acceptance. Judging from the diversity of 
existing EEZ claims, the answer may be no. And, if the Convention fails 
ratification, or barely limps into force, the court could reach an unwelcome 
verdict about the juridical content of new constructs such as the EEZ. 


Using the ICJ to define the limits of customary international law 
involves a kind of paradox. The very existence of a controversy, if shared by 
a significant number of disputants on either side, tends to suggest that state 
practice has not yet ripened into custom. At present, reasonable minds 
could still differ about whether evolution of a specific EEZ norm has 
reached the stable plateau of customary law. The United States stakes its 
policy on this premise, but the unpleasant truth is that taking this issue to 
the ICJ runs the risk of an adverse result. In addition, recent US. 
experience with the ICJ, as illustrated by the furor over the Nicaragua 
decision,** has made American policymakers wary about putting sensitive 
issues in the hands of the court. Thus, despite NACOA’s recommendation, 
it seems unlikely that the United States will use the court as a means to test 
objectionable EEZ claims. 


C. The Pitfall of Bilateral Agreements 


Another theoretical option for assuring future naval access to EEZ’s 
might be to negotiate bilateral or regional agreements. Naturally, such 
arrangements would involve a quid pro quo. Reciprocal access to the U.S. 
EEZ, as guaranteed by President Reagan’s 1983 Ocean Policy Statement,>> 





53. According to Elliot Richardson, former head of the U.S. delegation to UNCLOS III, 
within the group which negotiated the EEZ articles, “it was understood that the 
freedoms [of navigation and overflight] in question, both within and beyond 200 miles, 
must be qualitatively and quantitatively the same as the traditional high-seas freedoms 
recognized by international law... .” Richardson, supra note 44, at 916. 

In early 1984, Nicaragua filed suit against the United States in the ICJ regarding the 
USS. role in the Nicaraguan civil war. After the Court concluded, in November 1984, 
that it had jurisdiction over the case, the U.S. eventually withdrew from participation 
on the grounds that the dispute involved “an inherently political question that is not 
appropriate for judicial resolution.” Dep’t St. Bull. 64 (March 1985). From the U.S. 
vantage point, the ICJ decision to proceed represented “an overreaching of the Court’s 
limits, a departure from its tradition of judicial restraint, and a risky venture into 
treacherous political waters.” Jd. at 65. The Court pressed on without further 
participation by the U.S. and, in June 1986, handed down its decision on the merits in 
favor of Nicaragua. For a broad-ranging discussion of the Nicaragua case, see the 
collection of articles and comments in Am. J. Int’l L. (Jan. 1987). 

“The United States will recognize the rights of other States in waters off their coasts, 
as reflected in the Convention, so long as the rights and freedoms of the United States 
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is likely to be an inducement for only a handful of states. In most cases, the 
United States would have to offer up additional concessions—political, 
military, or economic—to strike the desired bargain. Aside from the cost 
involved, piecemeal negotiation would also signal a unilateral loss of faith in 
global LOS norms. 


Another consequence might be a bidding war among maritime 
powers for preferential treatment. This could spill over into unwanted 
competition between the United States and the Soviet Union. As Elliot 
Richardson points out, “superpowers have troubles enough in an increas- 
ingly pluralistic world without being forced into marginal conflicts over the 
peacetime movement of their military forces.”5° Until now, LOS competi- 
tion has been rooted in antagonisms between richer and poorer states.>” If 
this fundamental North-South orientation should ever expand to include a 
major East-West dimension, the prospect for a stable LOS regime becomes 
exceedingly dim. 


Consequently, the option of bilateral or regional agreements to 
secure naval mobility offers no enduring advantages. Although such agree- 
ments might provide short-term relief, the price would be politically and 
economically unacceptable over the long run. Unlike the nagging problem 
of foreign basing rights, where the United States can often spend its way to 
a solution, navigational rights cannot be purchased without triggering 
serious instabilities. 


D. The Remaining Options 


Nations involved in international disputes usually have a broad range 
of techniques at their disposal to indicate displeasure and achieve resolu- 
tion. At one end of the spectrum lies the diplomatic protest; at the other, 
military action. In between, the disputing parties may also have recourse to 
dispute settlement mechanisms such as the ICJ, procedures under a 
relevant treaty, and bilateral negotiations. 


Unfortunately, these middle rungs in the response ladder are often 
unavailable or unattractive. What remains are unilateral actions at either 
end of the scale: the paper protest and the direct military challenge. In 
practice, the effort to protect American navigational interests makes use of 
both feather and hammer. 





and others under international law are recognized by such coastal States.” Reagan, 
supra note 14, at 383. 


Richardson, supra note 44, at 911. 


See Gamble, supra note 33, at 21. During the last 20 years, the superpowers have forged 
a consensus on the need to protect maritime mobility. It was not always so. As late as 
.1958, before the Soviet Union began to build a major navy, it urged the Law of the Sea 
Conference then in progress to seek demilitarization of the oceans. The Soviets 
recognize that any drift of the EEZ toward a 200-mile territorial sea casts a shadow 
over their Navy, especially their Northern, Baltic, and Biack Sea Fleets which would 
have to pass through such zones belonging to other countries in order to reach the high 
seas. For the foreseeable future, it is likely that the superpowers will maintain their 


tacit alliance to protect navigational rights. For further details, see Richardson, supra 
note 44, at 912. 





NAVAL LAW REVIEW XXXIX 


During the past decade, the United States Government has lodged 
more than fifty written protests based on excessive maritime claims of other 
nations.®* These paper salvos have been launched at allies as well as 
adversaries, targeting EEZ encroachments along with a host of other 
navigational and delimitation issues. According to Professor Edward Miles, 
the real question is: How much impact these protests can have after United 
States rejection of the 1982 Convention and given that “its claim that the 
[non-seabed] portion of the treaty represents evolving customary interna- 
tional law is rejected by most of the rest of the world”?5° Although the 
situation may not be that bleak, there is little doubt that America’s refusal 
to endorse the Convention angered many nations. During the years right 
after 1982, the United States found itself in a ticklish position to pursue 
diplomatic initiatives regarding LOS issues. Recently, the mood of indigna- 
tion seems to have softened somewhat. It would not be surprising to learn 
that extensive back-channel negotiations are once again under way to bring 
key holdouts—the United States, Soviet Union, Great Britain, and West 
Germany—into the Convention framework. 


IX. THE FREEDOM OF NAVIGATION (FON) PROGRAM 


“If the law of the sea teaches us any lesson,” concluded Professor 
Oxman in a 1983 essay, “it is that in daily encounters with coastal nations 
around the globe the United States must be prepared to deal effectively and 
unromantically with the few who wish us ill and the many who have 
priorities that... may conflict with our own.” American policymakers 
have attempted to implement the spirit of this advice with a broad-gauged 
FON campaign. This program, begun during the final year of the Carter 
Administration, was continued and expanded during the Reagan era. As 
President Reagan declared in 1983, the United States “will exercise and 
assert its navigational and overflight rights and freedoms on a worldwide 
basis [and not] acquiesce in unilateral acts of other States designed to 
restrict [these] rights... .”° 


According to a Department of State bulletin, since 1979 the United 
States has averaged thirty to forty FON challenges each year against the 
objectionable claims of over thirty-five nations.°? Although much of the 
program remains wrapped in military security, FON operations occasionally 
generate visible fallout in the world press. Examples include armed clashes 
with Libya since 1981® and the 1988 “bumping” incident between Soviet 





US. Dep't of State, Bureau of Pub. Aff., U.S. Freedom of Navigation Program, GIST 2 
(Dec. 1988). 


Miles, supra note 49, at 425. 
Oxman, The Two Conferences, in Law of the Sea: U.S. Policy Dilemmas 144 (1983). 
Reagan, supra note 14, at 383. 


US. Dep’t St. statement of Mar. 26, 1986 regarding “Rights and Freedoms in 
International Waters,” reprinted in Dep’t St. Bull. 79 (May 1986). 


In August 1981, American naval exercises in the Gulf of Sidra, an area claimed by 
Libya as a historic bay, led to a military confrontation during which two Libyan aircraft 
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and US. warships in the Black Sea.®* In each instance, U.S. naval forces 
were exercising disputed navigational rights in the coastal waters of another 
nation—at some risk of military confrontation. 


As explained by a Department of State spokesman, the FON 
program focuses on challenging three categories of objectionable claims; 
(1) Inflated claims to historic waters; (2) territorial sea claims greater than 
twelve miles; and (3) claims imposing impermissible restrictions on inno- 
cent passage (e.g., requirements for prior notification or authorization). 
The program is also designed to challenge excessive EEZ claims that impair 
military activities. The Department of Defense (DOD) instruction which 
prescribes procedures for FON operations lists the following category as 
one of six priorities: “{O]ther claims to jurisdiction over maritime areas in 
excess of 12 nautical miles, such as security zones, that attempt io restrict 
non-resource-related high seas freedoms.” In practice, U.S. ships and 
aircraft exercise high seas rights in foreign EEZ’s freely and frequently; 
however, challenges to excessive EEZ claims often go unnoticed—both by 
the coastal nation (due to the distance from shore) and by the general public 
(since no interagency coordination or after-action reporting is involved). 
Nowhere in the unclassified official documents which breathe life into the 
FON program is the EEZ specifically mentioned, thus leaving the public to 
assume that such challenges simply do not occur. 


It is unclear whether this lack of reported EEZ challenges is a 
deliberate tactic, the result of administrative oversight, a by-product of 
country-desk sensitivity, or a lack of news interest in comparison to more 
visible FON operations closer to shore (such as the 1988 bumping incident 
off the Soviet Crimea). Still, so long as challenges to objectionable EEZ’s go 
undetected or are left unpublished, they have little impact on reducing 





were shot down. See Neutze, The Gulf of Sidra Incident: A Legal Perspective, U.S. Naval 
Inst. Proc. 26-31 (Jan. 1982). 

In March 1986, a U.S. task force again maneuvered near the Libyan baseline drawn 
across the mouth of Sidra. Libyan armed forces launched a series of missile attacks and 
in response the U.S. sank a number of Libyan naval units. See Dep't St. Bull. 76-77, 80 
(May 1986). 

In January 19839, air units of the two nations clashed once again in the same general 
vicinity, resulting in the loss of two more Libyan fighters. See N.Y. Times, Jan. 5, 1989, 
at Al. 

On February 12, 1988, an American cruiser and destroyer began to transit Soviet 
territorial waters south of the Crimean Peninsula in the Black Sea. They were 
exercising their right to innocent passage as part of the U.S. freedom of navigation 
rogram. Several Soviet warships shadowed the two American vessels closely and at 
one point deliberately bumped one of the U.S. ships in an attempt to encourage them 
to depart the area. For opposing analyses of this incident, see Carroll, Biacx Day on the 
Black Sea, Arms Control Today 14-17 (May 1988) and Armitage, Asserting U.S. Rights 
on the Black Sea, Arms Control Today 13-14 (June 1988). 
Dep’t St. Bull., supra note 62. 


DOD Instruction C2005.1, Subj: U.S. Program For the Exercise of Navigation and 
Overflight Rights at Sea (U), App. 4, § 2e (unclassified) (21 June 1983). 
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coastal nation expectations or influencing any rollback of excessive claims.°’ 


More than thirty nations currently claim extended jurisdiction of one 
sort or another that purports to restrict military activities in their 200-mile 
zone. To keep the public thrust of our FON program in balance, and to 
demonstrate real as well as theoretical concern about EEZ abuses, the 
United States needs to increase the tempo of its visible FON operations 
within such EEZ’s and also to make public those challenges actually 
conducted. Collectively, EEZ’s comprise 35 percent of the global ocean; this 
is too large a slice to be left to the vagaries of creeping jurisdiction. 


That said, it should be kept in mind that a number of contending 
pressures end up shaping the FON program. The benefit of defending an 
important legal principle must be weighed against the international ill will 
occasionally generated by such operations. The line between firmness and 
public pushiness—between assertion of rights and the appearance of 
superpower bullying—lies primarily in the eye of the beholder. If successful, 
the FON strategy will help to stabilize existing and nascent norms. If pushed 
too aggressively, however, FON operations also run the risk of creating a 
backlash which might accelerate rather than retard any pendulum swing 
toward further coastal state expansionism. 


In addition, policy cross-currents exist within the U.S. Government 
itself. FON operations could create headaches within certain offices of the 
State Department, whose efforts to maintain cordial relations and advance 
other U.S. interests within a “challenged” nation may suffer. In a 1980 
article, former Under Secretary of State Elliot Richardson tellingly re- 
counted examples of the pressure generated by some American Ambassa- 
dors to blur, delay, or cancel FON challenges.®* 


Within DOD, there is also a sober appreciation that the literal 
testing of the waters required by a FON strategy involves risk of confron- 
tation and escalation. This risk is mounting, as many coastal nations pour 
assets into building navies capable of patrolling their new 200-mile zones. 
Despite references in the 1982 Convention to reserving the area for 
peaceful purposes, the militarization of the oceans has been an emerging 
trend over the past decade. The advent of modern patrol boats armed with 
potent anti-ship missiles means that even small nations can now afford a 
force capable of launching a formidable surprise attack. It is unlikely that 
such a capability would be unleashed against a major military power over an 
LOS dispute (with Libya being an aberration that highlights the rule), but 
the proliferation of such weapons adds an unpredictable and dangerous 
variable to the FON process. 





67. This problem of the value of surreptitious challenges exists across the spectrum of U.S. 
FON operations. If they are conducted at zero-dark-thirty and receive no publicity 
afterward, their impact is practically nil. “Stealth” challenges do little to advance the 
objectives of the FON program. For almost a decade, our FON policymakers have 
been remiss in not making FON operations public after the fact. This is particularly 
true concerning challenges to objectionable EEZ claims. 


68. Richardson, supra note 44, at 909. 
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Ultimately, the problem of EEZ encroachment is more a test of will 
than of strength. The FON program serves as a barometer of American 
willingness to run risks to preserve maritime freedoms. This readiness to act 
will remain strong so long as the overall political and military costs of the 
program do not outweigh its expected benefits. Thus far, the visible costs of 
the FON campaign seem to have been relatively low. Of the 300-plus known 
sorties conducted during the past decade, only a handful have led to 
reported confrontations with the challenged state. But these exercises may 
incur a cumulative cost. Is the United States gaining respect for its position 
or creating a reservoir of ill will? 


The answer is probably a bit of each. As long as American policy- 
makers choose to reject the 1982 Convention and rely instead on customary 
law, there is no viable alternative to a FON strategy. The essence of 
customary international law is activism—the will to act in situations where 
law is made, and unmade, by acquiescence.°® When legal custom is at stake, 
the proven way to press for a change in norms is to flout the existing ones. 
Thus, the United States finds itself caught up in a sustained campaign of 
challenges as its primary tool for “settling” key points of international law. 
Activism begets activism and, by choosing to protect our interests in this 
fashion, we need to guard carefully against establishing a tone of pugnacity 
that could rebound and lead to future trouble. Of course, even if the 1982 
Convention were in force with the United States an enthusiastic signatory, 
creeping jurisdiction could still pose serious difficulties. The need for a 
FON program does not vanish in such circumstances but policymakers 
would at least have a wider range of plausible options. 


The vitality of the FON program at any given time is a synthesis of 
relative costs and benefits. According to policy, the operations are to be 
applied in an even-handed manner, challenging as necessary both allies and 
others with equal firmness.”° At least one scholar has expressed skepticism. 
Professor Oxman asserts that the “U.S. record on enforcement of rights off 
foreign coasts is...ambiguous where a military base, oil investment, 
contest for influence with the Russians, or similar ‘hard’ interests in the 
coastal state might be damaged by confrontation.”7?! This is not hard to 
understand. Although grounded on a legal principle, the FON program is 
also shaped by the inescapable pressures of realpolitik. 





69. See Oxman, supra note 28, at 862. 


70. As former Assistant Secretary of Defense for International Security Affairs Richard 

Armitage said in June 1988: 
Since the Carter administration, this country has been committed to the 
principle that navigational rights and freedoms are vital to national security 
and, therefore, that they must be preserved by a combination of diplomatic 
communication and periodic exercise of rights.... [T]o be effective in 
encouraging other countries to conform these practices to international law 
... Our diplomacy and our practice must be even-handed. 

Armitage, supra note 64, at 14. 

Oxman, supra note 17, at 161. 
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As an example of the interplay among various factors, consider 
Brazil. Thus far, there is no public record of any FON challenge during the 
past decade of either Brazil’s long-standing claim to a 200-mile territorial 
sea or its more recent ban on military maneuvers and exercises in the zone. 
At first glance, Brazil would seem to be a prime candidate for a FON 
sortie— especially in light of Brazil’s past history as a vocal champion of the 
200-mile patrimonial sea, its status as an active participant at UNCLOS III, 
and its future promise as the coming power in South America. In many 
ways, Brazil serves as a standard-bearer of the push for expanded jurisdic- 
tion in the EEZ. 


Yet, as political/military analysts would remind us, Brazilian democ- 
racy is presently in a fragile state. In addition, the ongoing contretemps over 
destruction of the Amazon rain forest suggests that the Government of 
Brazil is particularly attuned to, and resentful of, any sign of outside 
pressure or interference. A FON operation at this time could become a 
diplomatic cause celebre, creating an uproar that might offset the juridical 
value of asserting a navigational interest of less than top priority. 


Just how important is Brazil’s claim to extended EEZ jurisdiction? 
Per se it does little, if any, practical harm to U.S. naval interests. American 
warships seldom have a need to conduct “maneuvers” in the Brazilian EEZ 
(aside from the annual UNITAS—combined U.S.-South American nation- 


s—exercise which takes place with coastal state blessing and participation). 
Similarly, this zone is not a vital area for implantation of a SOSUS array or 
other seabed devices. Few American ships patrol or transit the area, there 
is plenty of sea room to the east of the 200-mile boundary, and waters 
around Brazil are not a sluice gate through which enemy submarines must 
pass. In sum, waters bounded by the Brazilian EEZ do not play a critical 
role in U.S. maritime strategy. 


Taken separately, Brazil’s EEZ claim poses only a minor problem. 
Considered collectively as one of a number of similar claims, the Brazilian 
position takes on a new dimension. Creeping jurisdiction is a subtle 
phenomenon. It is difficult to predict exactly when a minority position 
gathers enough momentum to bring about establishment of a new LOS 
norm—what Ken Booth terms as a “paradigm shift.”72 


The historical development of a 200-mile resource zone illustrates 
the phenomenon. Brazil and a handful of other Latin American nations 
tenaciously asserted the right to a 200-mile patrimonial sea from the early 
1950’s. For twenty years, this was a beleaguered position. Then, beginning 
in the late 1960’s, several events enhanced the perceived legitimacy of this 
claim. The growing depletion of fish stocks, a rise in tuna “incidents” 
throughout the Pacific, the expanding scope of offshore oil recovery, and the 
British-Icelandic cod war all contributed to reorient thinking about the 





72. See K. Booth, Law, Force and Diplomacy at Sea 89-96 (1985). 
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utility of an extended resource zone. In the span of a few years, what had 
once been a roundly criticized minority position became a concept now 
accepted as the EEZ. 


Is a similar process under way to convert the balanced regime of the 
EEZ into quasi-territorial waters? The answer to this central question is still 
tantalizingly unclear. On one hand, in terms of international controversy, 
the last five years have been a relatively quiet time for law of the sea claims. 
Moreover, during this period, a number of states with extended territorial 
sea claims have pulled back to the twelve-mile norm.” Is the present lull 
just a “temporary plateau” of stability,”* or will it last well into the next 
century? 


Without question, the most significant trend in ocean law during the 
past fifty years has been the proliferation of coastal state claims. In the 
judgment of many experts, this process—although subject to occasional 
respites—is likely to continue over the long run.?> The oceans seem 
destined to become filled out with regulations and other paraphernalia of 


administration much as the “empty” continents of the last century became 
settled. , 


The rate at which this process will occur depends on a number of 
variables: Intangibles of national pride; sheer economic necessity; the 
availability of new technology to exploit the resources of the zone; the threat 


index generated by overfishing, pollution, and gunboat diplomacy; and, 
finally, the determination of naval powers to resist the conversion of the 
blue-water commons into maritime backyards. 


X. QUO VADIS? 


EEZ practice since UNCLOS III has thus far resulted in only minor 
impairment of traditional navigational freedoms. Still, significant potential 
for mischief exists. As discussed above, certain ambiguities in the EEZ 
articles of the 1982 Convention provide ample raw material for dispute. In 
addition, potential time-bombs are ticking away in the EEZ legislation of 
many states. Although most of these extended claims have not been 
“operationalized,” they remain primed for use. 


Does this mean that the necessity of responding to jurisdictional 
encroachment can be shelved for the present? Perhaps, but letting the issue 
slide now risks making it much harder to resolve later on. Nor has U.S. 
rejection of the 1982 Convention made the problem of dealing with rogue 
EEZ claims any easier. By electing to defend our navigational rights from 
outside the treaty, we have of necessity placed great weight on the FON 





73. This group includes Gabon, Ghana, Madagascar, and Senegal. For further discussion, 
see Juda, supra note 8, p. 438. 


74. Booth, supra note 71, p. 55. 


75. See, eg, Jenisch & Knauss, supra note 5; Booth, supra note 47; and Knight, The Law 
of the Sea and Naval Missions, U.S. Naval Inst. Proc. 34-43 (June 1977). 
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option.’* Ironically, the United States has become a self-appointed cham- 
pion for nine-tenths of a Convention it will not sign. “How in the world does 
the Navy expect to convince politicians to absorb costs and run risks ... ,” 
asks a former member of the American negotiating team at UNCLOS III, 
“in order to ‘enforce’ adherence to, or influence interpretation of, a 
Convention the United States rejected with such fanfare?”7’ 


The answer to this important rhetorical question is relatively simple. 
Under such circumstances, a FON strategy has to establish priorities. To 
paraphrase Shakespeare, it is just too costly to take arms against a sea of 
existing LOS troubles. 


Judging from the public record, the U.S. program of FON challenges 
has concentrated thus far on objectionable claims involving territorial seas, 
historic waters, and innocent passage. Compared to this trio, the issue of 
EEZ encroachment has received much less attention. FON activity involv- 
ing EEZ’s has been conducted almost entirely without publicity by ships and 
aircraft routinely passing through a 200-mile zone for other reasons. 


For the past decade, this relative lack of emphasis has made sense, 
given the embryonic nature of the EEZ norm vis-a-vis the U.S. need to 
tackle more urgent LOS problems. In the future, however, the EEZ may 
well evolve from a second- to a first-order problem. Many analysts identify 
the EEZ as likely to be the central LOS friction plate between maritime 
powers and coastal states in coming decades.’® If so, the current practice of 
conducting “stealth” EEZ challenges en passant will do little to hold back 
the tendrils of creeping jurisdiction. The United States should take affir- 
mative and visible steps now to ensure that it does not forfeit the initiative 
on this front. Time is not necessarily on the verge of running out, but the 





76. Despite the heavy reliance on a FON strategy, it is encouraging to note that the U.S. 
has also been seeking to protect the balance of EEZ/navigation rights by paying more 
attention to the deliberations of regional fora. For example, in recent years, the U.S. 
has been involved in negotiations concerning “specially protected areas and wildlife” 
(SPAW) in the Caribbean. 

Many Caribbean nations have been pressing for broad authority to regulate 
navigation out to 200 miles as a means for protecting their environmental, economic, 
and cultural interests. Understandably, the U.S. is concerned that such authority could 
impair navigational freedoms. After extensive negotiation, in January 1990, the SPAW 
participants unanimously adopted a protocol which preserves the balance and satisfies 
both environmental and navigational concerns. Under the protocol, coastal states may 
designate specially protected areas. Such. regulation, however, must be without 
prejudice to navigational rights and freedoms. 

This mutually beneficial compromise illustrates the value of having the U.S. stay 
fully engaged in LOS developments, even while it remains formally outside the 1982 
Convention. In terms of durability, the FON campaign and multilateral cooperation 
are two spokes in the same wheel. They differ in approach, but they merge in objective. 
Each has value; both are necessary. 

Oxman, supra note 17, at 161. 

See, e.g., Booth, supra note 72, at 44 (“long-term trends in the maritime environment 
seem to be against [the naval powers], and the politico-legal battleground will be the 
EEZ”); and Alexander, supra note 21, at 337 (predicts that the EEZ “may be the scene 
of some of the greatest contests involving exclusive and inclusive rights”). 
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rapid opinion shift in the early 1970’s that led to acceptance of a 200-mile 
resource zone should remind us how quickly customary law can change. 
Who can be sure that a similar cascade of events—arising perhaps from 
resource wars, pollution disasters, regional solidarity, novel technology, 
etc.—will not impel the EEZ onto a faster evolutionary track? For now, the 
situation remains fluid, and irreversible momentum has not yet built up to 
disturb the current equilibrium. What is done, or left undone, by naval 
powers in the next decade, however, may well determine how quickly or 
slowly the EEZ norm evolves in the direction of quasi-territorial waters. 
This is an opportunity that should not be wasted. 
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THE USE OF FORCE OVERSEAS: AN 
ANALYTICAL FRAMEWORK 


Major Michael N. Schmitt, USAF* 


I. INTRODUCTION AND APPROACH” 


Few situations are more laden with legal pitfalls than the use of force 
by U.S. security personnel overseas. This article briefly describes the legal 
parameters of such activities and offers suggestions for the base level 
practitioner. The discussion will be general in nature since individual 
agreements and practices established to govern the presence of U.S. forces 
in specific countries, as well as host nation laws, vary dramatically. This 
article will not tell the reader what is permissible on a particular base; 
rather, it is designed to assist judge advocates in the process of determining 
what operating constraints exist. Preplanning focused on the individual 
circumstances of each installation is an absolute necessity. 


The term “force” is used here to imply physical force and includes 
activities ranging from the defense of property and attempts to detain an 
individual to the use of deadly force. For the judge advocate deciding 
whether a particular use of force is appropriate, the determinative question 
concerns whom that force is to be used against. There are three categories 
to consider: U.S. servicemembers, host nation citizens, and U.S. civilians. 
Though force may be employed in all three categories, the justification and 
scope of that use varies. Using inappropriate or excessive force given the 
circumstances can have disastrous results. Such use may very well be 
considered an affront to host nation sovereignty and result in an interna- 
tional incident. The staff judge advocate must ensure procedures are in 
place and training is sufficient to preclude situations of this nature from 
developing. 





* Major Schmitt recently served as an Assistant Professor of Law and Adjunct 
Professor of Political Science at the United States Air Force Academy, 
Colorado Springs, Colorado. He received his B.A. in 1978 and his M.A. in 1983 
from Southwest Texas State University; his J.D. in 1984 from the University of 
Texas. He is currently pursuing his L.L.M. at Yale Law School. 

** This article was written from the perspective of an Air Force judge advocate 
practicing overseas. Though the “real-world” examples are drawn from 
situations at Air Force bases, those examples and the framework for analysis 
proposed are equally relevant on an Army, Navy, or Marine Corps facility. 
Additionally, this article is designed for installation judge advocaies handling 
situations not involving armed hostilities. Therefore, situations such as those 
arising during Operation Just Cause in Panama are not addressed by this 
analysis. 
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USING FORCE AGAINST U.S. MILITARY PERSONNEL 


The authority of U.S. security personnel to use force overseas is 
strongest when that force is directed against our own personnel. The 
authority for this use is found in virtually all major status of forces 
agreements (SOFA’s) and derives from the recognition by the signatories of 
USS. criminal jurisdiction over individuals subject to military law.! Given the 
sovereign status under international law of all host nations, these provisions 
effectively constitute a limited surrender of jurisdiction to the United States. 


This surrender of jurisdiction envisions the use of force by U.S. 
personnel. Though SOFA’s do not generally address the use of force itself 
against military personnel, such use is legally implied under international 
law based on the grant of jurisdiction to another sovereign in the territory of 
the host nation. Indeed, jurisdiction, when exercised in a foreign country, 
would be meaningless without the authority to effectuate custody or impose 
punishment. That the ability to use force results from the grant of 
jurisdiction is also evident from a reading of the specific provisions granting 
jurisdiction in light of the entire SOFA. For example, relevant provisions of 
most agreements require the host nation to turn custody of U.S. military 
personnel over to U.S. authorities in cases in which the United States has 
either primary or exclusive jurisdiction.? Clearly, custody contemplates the 
use of force if only to maintain that custody. Similarly, most agreements do 
not allow execution of a death sentence if the domestic law of the host 
nation does not authorize such a punishment, thus approving by negative 
implication the use of force to carry out other forms of punishment.3 





1. See, e.g., NATO Status of Forces Agreement (SOFA), June 19, 1951, art. VII, 4 U.S.T. 
1792, T.L.A.S. 2846, 199 U.N.T.S. 67 [hereinafter NATO SOFA]; Japan Status of 
Forces Agreement, Jan. 19, 1960, Japan-United States, art. XVII, 11 U.S.T.S. 1652, 
T.LA.S. 4510 [hereinafter Japan SOFA]; Korea Status of Forces Agreement, July 9, 
1966, Korea-United States, art. XXII, 17 U.S.T. 1677, T.I.A.S. 6127 [hereinafter Korea 
SOFA]; Agreement Implementing Article IV of the Panama Canal Treaty, Sep. 7, 
1977, Panama-United States, art. VI, T.I.A.S. 10032 [hereinafter Panama Agreement]; 
and the Philippines Basing Agreement, Mar. 14, 1947, Philippines-United States, art. 
XIII, 61 Stat. 4019, T.I.A.S. 1775 [hereinafter Philippines Basing Agreement]. Texts of 
the above agreements, as well as other important international agreements affecting 
military activities, can be found in AFP 110-20, July 27, 1981 as amended. 

2. See, e.g., NATO SOFA, supra note 1, at art. VII, para. 5(a); Japan SOFA, supra note 
1, at art. XVII, para S(a); Korea SOFA, supra note 1, at art. XXII, para. 5(a); Panama 
Agreement, supra note 1, at art. VI, para. 5(a); Agreement on Criminal Jurisdiction 
Amending the Philippines Basing Agreement, Aug. 10, 1965, Philippines-United 
States, art. XIII, para. 5(a), 16 U.S.T. 1090, T.I.A.S. 5851 [hereinafter Philippines 
Crim. Jur. Agreement]. 


3. See, e.g., NATO SOFA, supra note 1, at art. VII, para. 7(a); Japan SOFA, supra note 
1, at art. XVII, para. 7(a); Korea SOFA, supra note 1, at art. XXII, para. 7(a); and 
Philippines Crim. Jur. Agreement, supra note 2, at art. XIII, para. 7(a). The Panama 
Agreement flatly forbids the carrying out of a death sentence instead of tying its 
permissibility to local law. Additionally, the agreement forbids the Panamanians from 


executing U.S. personnel for any reason. Panama Agreement, supra note 1, at art. VI, 
para. 8. 
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Of course, the grant of jurisdiction by a host nation and the resulting 
right to use force to effectuate the grant is not without limit. The primary 
limitation concerns where that right is to be exercised. The agreements tend 
to limit such activities to the areas used by the United States under 
agreement with the host nation. For example, the SOFA with Japan states 
that “regularly constituted military units or formations of the United States 
armed forces shall have the right to police any facilities or areas which they 
use” pursuant to the agreement.* Any authority to conduct law enforcement 
activities outside the confines of the military installation is dependent on 
arrangements with host nation authorities. Absent such an arrangement, 
the arrest of a military member off-base would technically violate interna- 
tional law. In some cases, this issue is resolved formally by agreement 
between the host nation and the United States. For example, the German- 
U.S. Supplemental Agreement to the NATO SOFA gives U.S. military 
police the right to patrol off-base in public places and to take such measures 
as are necessary to maintain order and discipline among U.S. forces.> In 
other countries, relatively informal agreements may exist to provide the 
legal foundation for off-base activities. These arrangements generally 
require U.S. officials to notify local authorities in advance of any planned 
off-base activities. Of course, such arrangements should only be established 
after prior coordination with the major command and either the designated 
commanding officer or the U.S. country representative. 


III. USING FORCE AGAINST HOST NATION CITIZENS 


The most restricted area of U.S. enforcement activity concerns 
citizens or residents of the host nation. No jurisdictional basis for such 





Japan SOFA, supra note 1, at art. XVII, para. 10(a). See also NATO SOFA, supra note 
1, at art. VII, para. 10; Korean SOFA, supra note 1, at art. XXII, para. 10; and 
Philippines Crim. Jur. Agreement, supra note 2, at art. XIII, para. 10. 
German-United States Supplementary Agreement to the NATO SOFA, Aug. 3, 1959, 
Germany-United States, art. 28, 1 U.S.T. 531, T.LA.S. 5351 [hereinafter German Sup. 
Agreement]. In the Philippines, military police can be used off-base only subject to 
arrangements with the authorities of the Republic of the Philippines and in liaison with 
those authorities and insofar as such employment is necessary to maintain discipline 
and order among the members of the U.S. armed forces. Philippines Crim. Jur. 
Agreement, supra note 2, at art. XIII, para. 10(b). See also Japan SOFA, supra note 1, 
at art. XVII, para. 10(b) and Korea SOFA, supra note 1, ar art. XXII, para. 10(b). In 
Panama, U.S. enforcement operations outside the base may be required. Article XXI 
of the Panama Agreement provides: 


When the order and discipline referred to in this paragraph should be 
breached by members of the Forces outside the defense sites, and the 
authorities of the Republic of Panama, for reasons of language differences or 
other circumstances, consider it convenient, they may request the presence of 
personnel of the police of the United States Forces to cooperate in the 
reestablishment of order and discipline, and, in such cases, the United States 
Forces shall be obligated to send them (emphasis added). 
Panama Agreement, supra note 1, at art. XXI, para. (3). 


See AR 27-50/SECNAVINST 5820.4F/AFR 110-12, Dec. 1, 1984, for a listing of these 
individuals responsible for foreign criminal jurisdiction. 
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activities exists. Nor is there any authority to use force against such 
individuals off-base.” Indeed, such jurisdiction is often expressly reserved by 
the host nation.* On-base, the primary source of authority for the use of 
force against host nation citizens is found in those same provisions giving the 
United States the right to police facilities or areas used by the United States. 
These provisions contemplate the use of force against any offender, 
regardless of nationality. For example, the NATO SOFA provides that 
military police of the U.S. force may take all appropriate measures to 
ensure the maintenance of order and security on such premises.° Similar 
provisions exist in the SOFA’s with Japan’® and Korea,!! the Philippines 
Basing Agreement,!? and the Panama Agreement.!? Based on these provi- 
sions, U.S. security forces may certainly act to protect U.S. property and 
lives and to maintain order on the military installation even when local 
nationals are involved. 


This apparently broad grant of authority is, nevertheless, limited by 
practical, political, and legal considerations, which are most apparent in 
situations involving joint-use facilities. Many installations throughout the 
world are “mixed” camps on which there are both joint- and exclusive-use 
areas. As to U.S. exclusive-use areas, the order and security provisions of 
SOFA’s clearly give the United States the right to take such actions as are 
necessary to prevent disturbances and other threats to security. Further- 
more, no supplemental agreement is necessary to implement this authority; 
nor is consultation technically required prior to U.S. action. Judge advo- 
cates should be aware, however, that joint agreements or U.S. directives 
further defining this authority often do exist.14 Some of those agreements 
may be classified, particularly when involving sensitive areas such as 
weapons storage locations. Though agreements of this nature are too 
numerous and particularized to catalogue here, the judge advocate must be 
thoroughly familiar with them to ensure their installation security plans 
comply with local provisions. 





7. The one exception is an individual who is both a citizen of the host nation and a 
member of the U.S. armed forces. Jurisdiction over such individuals may be exercised 
by the U.S. military. See, e.g, NATO SOFA, supra note 1, at art. VII, para. 4; Japan 
SOFA, supra note 1, at art. XVII, para. 4; Korea SOFA, supra note 1, at art. XXII, 
para. 4; and Philippines Crim. Jur. Agreement, supra note 2, at art. XIII, para. 4. 
See, e.g., NATO SOFA, supra note 1, at art. VII, para. 4; Japan SOFA, supra note 1, 
at art. XVII, para. 4; Korea SOFA, supra note 1, at art. XXII, para. 4; Panama 
Agreement, supra note 1, at art. VI, para. (3); Philippines Crim. Jur. Agreement, supra 
note 2, at art. XIII, para. 4. 

NATO SOFA, supra note 1, at art. VII, para. 10(a). 

Japan SOFA, supra note 1, at art. XVII, para. 10(a). 

Korea SOFA, supra note 1, at art. XXII, para. 10(a). 

Philippines Crim. Jur. Agreement, supra note 2, at art. XIII, para. 10(a). 

Panama Agreement, supra note 1, at art. XXI, para. (3). 

See, eg., the U.S.-Turkish Agreement for Cooperation on Defense and Economy 
(DECA), Mar. 29, 1980, Turkey-United States, T.I.A.S. 9901 [hereinafter DECA], as 
well as its numerous supplementary agreements. At the time this article was written, 
the DECA was being renegotiated. 
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Joint-use areas are much more troubling. Though the United States 
must necessarily have the authority to patrol such areas to maintain order 
and security, U.S. security forces should, to the extent consistent with 
security of the installation, be extremely circumspect in using force against 
host nation citizens. The problem posed by joint-use facilities is primarily 
one of political sensitivities. Enforcement activities against host nationals 
may be distorted by opponents of the American presence to manipulate 
public opinion. Judge advocates must be sensitive to the extent to which host 
nations jealously guard their sovereignty. 


Judge advocates must not only consider the issue of when can force 
be used against host nationals, but also that of how much force is 
appropriate. Basing agreements state that the United States can use 
“appropriate” measures to maintain order and security.!5 The spirit of the 
SOFA’s and related agreements is that the United States alone determines 
appropriateness when acting against U.S. military personnel. When acting 
against local nationals, however, U.S. enforcement personnel should con- 
sider not only their own regulatory constraints, but local law on the use of 
force as well. In Spain, for example, it is extremely difficult to assert the 
defense of self-defense. Judge advocates must, in particular, have a firm 
grasp of the local laws addressing the use of force likely to produce death or 
serious bodily injury. The United States may be expressly obligated to 
respect the laws of the host nation.!° Though the term “respect” does not 
create an obligation to “comply” with local laws, U.S. practices should, to 
the extent consistent with security concerns, generally follow the local legal 
guidelines. Finally, even when local laws are silent on particular issues, 
certain uses of force may offend local customs and result in unnecessary 
political tensions. The use of a firearm in Great Britain, or a military 
working dog in Turkey for example, is likely to draw unwelcome attention 
to the U.S. presence in those countries, regardless of the technical legality 
under local law of that use. As with exclusive-use areas, judge advocates 
also need to be aware that supplemental agreements or U.S. directives, 
some of which may be classified, may further define the scope of activity in 
joint-use areas. 


Despite the legal and political constraints outlined above, valid 
justifications for the use of force against host nation citizens may be found 
in local law itself. In virtually all countries, appropriate force may be used in 
self-defense, defense of others, and defense of property. To the extent that 
U.S. personnel are obligated to respect local law, they are also entitled to its 
safeguards and permitted to act within its limits. Thus, a U.S. security 





15. See discussion, supra, at 5. 


16. See, e.g., NATO SOFA, supra note 1, at art. II and, for a slightly different variant, the 
Korea SOFA, supra note 1, at art. VII. Note that the NATO SOFA imposes a duty on 
the sending state to take measures effectuating respect, whereas the Korea SOFA does 
not. Id. See also Japan SOFA, supra note 1, at art. XVI and the Panama Agreement, 
supra note 1, at art. XXI, para. (3). Interestingly, the U.S. has explicitly agreed not to 
grant asylum to anyone fleeing the “lawful jurisdiction of the Philippines.” Agreed 
Official Minutes to the Philippines Crim. Jur. Agreement, supra note 2, at para. 7. 
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policeman could act to defend a local national to the same extent as could 
a local citizen. That authority is akin to the power of the local private citizen, 
however, not that of local law enforcement officials. Judge advocates should 
ensure military police!” training and operating procedures emphasize this 
latitude and that, in the event force must be used against host nation 
citizens, this justification is not overlooked. 


To avoid problems, planning and cooperation with local officials, as 
well as careful review of military police procedures and training, are 
essential. It is often possible to formulate prior agreements with host 
officials on the scope of U.S. authority. At the national level, for example, 
the German Supplemental Agreement grants the United States authority to 
take Germans into custody if: (1) caught flagrante delicto and their identity 
cannot be determined or there is reason to believe they may flee or (2) upon 
request by German authorities.!* Additionally, certain fugitives may be 
arrested in the event German authorities cannot respond in a timely 
fashion.!® In Turkey, joint defensive measures are authorized by bilateral 
agreement.?° Other countries have similar arrangements with U.S. forces. 


Elsewhere, local understandings have proven helpful. The key is 
planning and the development of set procedures for coordination of efforts. 
The coordination at Florennes Air Base, Belgium, to address the many 
anti-cruise missile protests there, is an excellent example. Outside the 
perimeter, Belgian national police controlled demonstrators. Inside the 
perimeter, Belgian Air Police provided general security with U.S. security 
policemen guarding critical exclusive-use facilities. As a result, during the 
era of cruise missile deployment to that installation, American enforcement 
measures never became a political issue. A similar procedure is employed 
at U.S. bases in Great Britain. 


Another creative example of local agreements with the host nation 
occurred at Ramstein Air Base several years ago. Under German host- 
guest statutes, only a host could refuse entry to a property. With regard to 
Ramstein, the United States was deemed a host and, thus, if Germans were 
to be ejected from the installation, it generally had to be at the direction of 
US. officials. For political reasons, however, Ramstein officials were 
concerned about doing so during their open-house. To resolve the issue, the 
Air Force negotiated an agreement with local officials to turn over its 
authority as host to the German police. This meant that all ejections would 
be at the demand of the German police and a sensitive political situation 
was effectively defused. Furthermore, the procedure was so successful that 
it was adopted by Air Force installations throughout the German state of 
Rheinland Phalz. These experiences demonstrate that joint installation 





17. The term “military police” is used generically to refer to military law enforcement 
Officials. 


18. German Sup. Agreement, supra note 5, at art. 20, para. 1. 
19. Jd, at para. 2. 
20. DECA, supra note 14. 
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security plans and procedures can often avoid the pitfalls associated with the 
American presence in a foreign nation. 


Beyond the sphere of responsibility issues, everyday procedures can 
be established to forestall potential problems involving local nationals. A 
joint security patrol is an excellent idea because it may obviate U.S. action 
except at the direct request of a local enforcement official. Additionally, it 
is helpful to station a member of the host nation security force at installation 
entrances controlled by U.S. personnel. Language capability is also essen- 
tial. At Incirlik Air Base, Turkey, for example, a local national interpreter 
is on duty at the law enforcement desk twenty-four hours a day. To the 
extent this is not possible, shifts should be arranged to ensure a military 
policeman fluent in the host language is available around-the-clock and 
language training should be made part of the local military security police 
training program. Reliable means of communication with local officials on- 
and off-base, must also be in place.?! 


IV. USING FORCE AGAINST U.S. CIVILIANS 


US. civilians, including DOD employees and military dependents, 
are in a unique situation because their express status under the SOFA’s and 
related agreements is inconsistent with U.S. case law. The NATO, Japan, 
and Korea SOFA’s, as well as the Panama and Philippines Agreements, all 
speak in terms of the U.S. military as having jurisdiction over certain 
offenses committed by members of the civilian component or dependents.?? 
In Reid v. Covert, however, the Supreme Court held that the military did not 





21. Indeed, certain agreements explicitly address the issue of on-base cooperation with 
local law enforcement officials. See, e.g., Panama Agreement, supra note 1, at art. XXI, 
para. (3). 

22. The NATO SOFA, for example, provides that “[t]he military authorities of the sending 
State shall have the right to exercise within the receiving State all criminal and 
disciplinary jurisdiction conferred on them by the law of the sending State over all 
persons subject to the military law of that State.” Supra note 1, at art. VII, para. 1(a). 
Indeed, the agreement specifically mentions members of the “civilian component” in 
discussing primary jurisdiction and transfer of custody. Jd. at art. VII, para. 3a and 
para. 5. Similar provisions exist in the Japan SOFA (art. XVII), Korea SOFA (art. 
XXII), and Panama Agreement (art. VI). Supra note 1. 

The purported basis for military jurisdiction over civilian components is article 2 of the 
UCMJ. That article sets forth two relevant jurisdictional provisions. It provides that 
persons subject to the UCMJ include: 


(11) Subject to any treaty or agreement to which the United States is or may 
be a party or to any accepted rule of international law, persons serving with, 
employed by, or accompanying the armed forces outside the United States and 
outside the Canal Zone, the Commonwealth of Puerto Rico, Guam, and the 
Virgin Islands; 

(12)... Persons within an area leased by or otherwise reserved or acquired 
for use of the United States which is under control of the Secretary concerned 

_ and which is outside the.... 


Uniform Code of Military Justice, 10 U.S.C. 802 (1983 & Supp. 1989). 
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have criminal jurisdiction over these civilians despite the existence of 
international agreements purportedly granting that power.” 


Nevertheless, as with host nation citizens, the absence of criminal 
jurisdiction does not preclude the authority to use force. In the first place, 
the agreements grant the United States the right to maintain order and 
control on USS. facilities. The special political problems posed by joint-use 
facilities and local nationals are less relevant here because these problems 
were primarily related to infringements, imagined or otherwise, on sover- 
eignty. These concerns, although still valid, are minimized with regard to 
USS. citizens due to the purported grants of jurisdiction in the SOFA’s and 
related agreements. Though U.S. domestic law appears not to recognize 
such jurisdiction, the agreements indicate that the host nation understands 
the U.S. military has a legitimate interest in the activities of those U.S. 
citizens who are in the country due to its presence. Consequently, the host 
nation is less likely to be concerned with actions taken against members of 
the civilian component and dependents than it would be with regard to the 
same actions against its own citizens. 


Though the use of force against U.S. citizens is politically more 
palatable, the U.S. military has no greater legal right to use force against 
USS. civilians than it does against local nationals. A common misperception 
is that U.S. statutes with extraterritorial effect provide a separate justifica- 
tion for enforcement actions against U.S. citizens. In fact, they do not. 
Extraterritorial statutes, such as the Internal Security Act of 19504 or those 
covered under the special maritime and territorial jurisdiction laws,2> do 
grant the United States the power to try certain offenses committed 
overseas. Nevertheless, the power to try offenses does not create the power 
to arrest outside U.S. territory absent a grant of that authority by the host 
nation. That grant exists with regard to offenses committed by military 
personnel in the host country. Arguably, the SOFA and related agreements 
attempted to do the same with civilians and dependents, but the Supreme 
Court declared that grant invalid. Finally, even in those cases where the host 
nation permits the United States to take custody of an individual pursuant 
to an extradition treaty or agreement, the U.S. Marshals Service, not the 
military, is the proper authority to do so. The result is that, when dealing 





23. Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 802 et seg. (1983 & Supp. 
1989). 354 U.S. 1 (1957). Reid was heard, based on a grant of petition for rehearing of 
two prior cases involving dependent wives who had murdered their husbands (one in 
England, the other in Japan). In both cases, art. 2(11) of the UCMJ was cited as the 
basis for jurisdiction. In a 6-to-2 decision, the Court held that military dependents 
overseas could not be tried for capital offenses at a court-martial. The majority split is 
important to note. Justices Frankfurter and Harlan relied on the fact that the cases 
involved a capital offense. A broader view was taken by Chief Justice Warren and 
Justices Black, Douglas, and Brennan. They did not limit their restriction to capital 
cases and held, instead, that any trial of civilians violated the Constitution. Rejecting a 
“necessary and proper” argument, the majority based its opinion in great part on the 
constitutional right to trial by jury. 

24. 50 U.S.C. 797 (1951). 


25. 18 U.S.C. 7 (1969 & Supp. 1989). 
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with U.S. civilians, the military must resort to precisely the same justifica- 
tions it uses when employing force against host nation citizens—the right to 
maintain order and security and local la~’. Similarly, it may use no greater 
force than authorized in situations involving local nationals. 


Vv. SUMMARY 


This article has not attempted to provide specific guidelines to judge 
advocates facing any particular situation. Instead, it is designed to help 
judge advocates understand the analysis they must employ in deciding what 
procedures are appropriate in a use-of-force situation. In-depth planning 
for likely use of force scenarios is essential and must be coordinated not 
only with agencies on-base likely to be affected, but also with higher 
headquarters. This author once found himself at the office in the wee hours 
of the morning trying to find legal justification for an incident involving a 
local national. The host nation attorney was nowhere to be found, the 
English translations of local law that existed were nineteen-years old, and 
the single letter providing guidance from higher headquarters was outdated. 
Obviously, advance planning, as well as a review of existing procedures, is an 
investment that can yield enormous returns. 
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SUBMARINE NAVIGATION IN 
INTERNATIONAL STRAITS: A LEGAL 
PERSPECTIVE 


Commander Ronald I. Clove, JAGC, USN* 


I. INTRODUCTION 


The decision not to sign the 1982 United Nations Convention on the 
Law of the Sea (1982 Convention), which opened for signature December 
10, 1982, presented Navy operational planners with a number of questions, 
not the least of which was what law to apply with regard to submarine 
operations in international straits. Since that time, several key policy 
decisions have shaped present practice and will likely result in preservation 
of long-term navigational objectives. Farsighted thinkers have carefully 
crafted U.S. oceans policy to give the submarine force a more favorable 
position than it has ever before enjoyed, relieving them of compliance with 
the outdated provisions of the 1958 Convention on the Law of the Sea. 
Although some in the world community have questioned certain aspects of 
the transit passage regime, acquiescence by other states to present U.S. 
practice lends stability with each passing day. 


II. HISTORY 


When the United States did not sign the 1982 Convention because of 
problems with the deep seabed provisions, questions arose as to the status 
of the treaty vis-a-vis the United States, particularly with regard to naviga- 
tional rights. Proponents of the Convention argued that it was a “package 
deal,” a product of give and take. Consequently, they felt it was not proper 
or fair for the United States to “pick and choose” which articles it desired 
to follow. The counterargument was that portions of the Convention, 
primarily the navigational articles, were merely reflections of either existing 
or emerging customary international law and that neither signature on, nor 
ratification of, the document was necessary to exercise the customary rights 
so reflected. On March 10, 1983, President Reagan published a policy 
statement announcing that the United States would “exercise and assert its 





* Commander Clove is currently serving in the International Law Division of 
the Office of the Judge Advocate General of the Navy in Washington, DC. He 
received his B.S. and J.D. degrees from the University of Utah in 1973 and 1976, 
respectively. He received his L.L.M degree from the University of Washington 
in 1984. This article is based on a paper submitted by the author to the 
Operations Department of the Naval War College, Newport, Rhode Island, 
while there as a student in 1989. 
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navigational and overflight rights and freedoms on a worldwide basis in a 
manner that is consistent with the balance of interests reflected in the 
convention.”? 


The effect of the President’s policy statement was to claim for the 
United States the navigational rights reflected in the treaty while rejecting 
the unacceptable deep seabed mining provisions. The policy statement 
circumvented what the treaty forbade in article 309 (no reservations or 
exceptions).? While many were calling “foul” and criticizing the President’s 
decision to “pick and choose provisions of the treaty as if [he] were picking 
and choosing from a bowl of cherries,”> others were expressing the view that 
the navigational provisions were, in reality, reflections of long-standing 
customary practice, totally independent of signature or subsequent ratifi- 
cation of the 1982 Convention. 


The potential for controversy over the U.S. decision not to sign, but 
claim rights reflected in the treaty, was evident to the President when the 
policy statement was published in March 1983. Critics, both within and 
without the administration, had warned of potentially severe repercussions 
by straits states which might attempt to condemn USS. practice as being 
violative not only of customary international law, but of existing treaty law. 


Mindful of those forebodings, the administration nevertheless pro- 
ceeded with navigational practice consistent with the provisions of the 
treaty—which, for submarines, meant submerged transit of straits. In July 
1987, the Navy promulgated a new and updated Naval Warfare Publication 
entitled “The Commander’s Handbook on the Law of Naval Operations” 
(NWP 9). Paragraph 1.1 of chapter 1 reiterates the 1983 policy statement: 
“Although not signed by the United States and not yet in formal effect, the 
provisions of the 1982 LOS Convention relating to navigation and overflight 
codified existing law and practice and are considered by the United States to 
reflect customary international law.” 


The first two chapters of NWP 9 summarize and analyze in clear and 
concise language the provisions of the 1982 Convention relative to naviga- 
tion, all of which the United States accepts as customary international law. 
The regime of transit passage is defined in paragraph 2.3.3.1. Although the 





1. Ronald Reagan, Statement of the President on the Exclusive Economic Zone of the 
United States (Mar. 10, 1983), reproduced in 19 Weekly Compilation of Presidential 
Documents 383-85 (Mar. 14, 1983). 

2. United Nations Convention on the Law of the Sea, Apr. 30, 1982. U.N. Doc. 
A/CONF.62/122 (1982) [hereinafter the 1982 Convention]. Art. 309 states: “No 
reservations or exceptions may be made to this Convention unless expressly permitted 
by other articles of the Convention.” 

3. Address by Sen. Claiborne Pell (4n Overview of the United States Decision from a 
Congressional Perspective, U.R.I., Jun. 12, 1983), reprinted in The United States 
Without the Law of the Sea Treaty: Opportunities and Costs (Center for Ocean 
Management Studies, U.R.I, L. Juda ed. 1983) 5. 

4. U.S. Navy Dep’t, Naval Warfare Publication 9, Rev. A (NWP 9), The Commander's 
Handbook on the Law of Naval Operations (1989). 
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term “transit passage” did not exist prior to the 1982 Convention, the 
Reagan and Bush administrations have taken the view that the principles 
incorporated into the “transit passage” regime describe the prevailing 
practice of the maritime powers. Therefore, although not called “transit 
passage,” the practice of warships transiting straits used for international 
navigation in their normal modes (submerged for submarines) had taken on 
the status of customary law. In the same paragraph, NWP 9 further 
elaborates in laymen’s terms what the transit passage regime entails: “This 
means that submarines are free to transit international straits submerged, 
since that is their normal mode of operation, and that surface warships may 
transit in a manner consistent with sound navigational practices and the 
security of the force, including formation steaming and the launching and 
recovery of aircraft.” 


On June 6, 1988, the Judge Advocate General of the Navy gave 
commanders and assigned judge advocates further guidance concerning the 
transit passage regime. That message reiterated the principles contained in 
articles 34 through 45 of Part III of the 1982 Convention. Additionally, the 
message stated that the regime of transit passage applied not only through- 
out a strait but also in its “approaches,” citing the Strait of Hormuz as a case 
in point: “[A]lthough the area of overlap of the territorial seas of Iran and 
Oman is relatively small, the regime of transit passage applies throughout 
the strait as well as in its approaches, including areas of the Omani and the 
Iranian territorial seas not overlapped by the other.”> Furthermore, it was 
recognized that: 


[T]he essence of transit passage is that a vessel or aircraft in 
a strait continuously and expeditiously moving between two 
bodies of water (in which the freedom of navigation and 
overflight is the applicable regime) need not become subject 
to the regime of innocent passage when required to enter a 
territorial sea in the strait or its approaches.® 


Paragraph 9 of the message reflected that it had been coordinated with the 
Department of State and reflected “official U.S. policy.” 


III. DEVELOPMENT OF U.S. POLICY 


Nearly eight years have passed since the 1982 Convention was 
opened for signature and, at least since 1983, the announced U.S. policy and 
practice with regard to navigation through straits has been as now stated in 
the 1982 Convention (as amplified by NWP 9 and the Navy JAG message). 
Our navigational practice, consistent with the provisions of the Convention, 
has proceeded essentially without incident, reflecting the growing approval 





5. Unclassified administrative message of the U.S. Navy Dep’t released by the Judge 
Advocate General of the Navy (NAVY JAG ALEXANDRIA VA), Subj: Guidance 
for Judge Advocates Concerning the Transit Passage Regime in International Straits 
(DTG 061630Z JUN 88). 


6. Id. 
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of the international community. This is not to say, however, that problems 
do not loom on the horizon. Some still question the extent to which present 
navigational practice is reflective of customary international law and the 
extent to which progressive and expansive interpretation of ambiguities (i.e. 
“approaches to straits”) will be accepted by the international community. 
These questions primarily grow out of ostensibly inconsistent provisions of 
previous conventions to which the United States is a party. 


Under the 1958 Geneva Convention on the Territorial Sea and the 
Contiguous Zone,’ to which the United States is a party, there is no 
expressed right of submerged transit of a strait which is overlapped by the 
territorial seas of the littoral states. The 1958 Convention provides that if 
transit of a strait requires entrance into the territorial sea of a coastal state, 
the regime of innocent passage, which ordinarily requires submarines “to 
navigate on the surface and to show their flag,”® may not be suspended. 
Most states in 1958, including the United States, claimed a three-mile 
territorial sea. In all straits with widths in excess of six miles, therefore, a 
“high seas corridor” existed through which vessels could transit and not 
come within the innocent passage regime. 


At the 1960 United Nations Conference on the Law of the Sea, the 
United States proposed and argued for an extension of the territorial sea to 
a distance of six miles.° That proposal contained no provision for sub- 
merged passage rights through international straits. The chairman of the 
U.S. delegation acknowledged that a six-mile territorial sea would enclose 
fifty-four additional straits, that such closure would affect U.S. defense 
capability, but that the damage would be “within tolerable limits.”!° 


It appears in 1960 to have been acceptable to the United States, at 
least as a point of negotiation, to provide by international convention for no 
right of a warship to enter into the territorial sea of another state, except in 
innocent passage (on the surface, flag showing), when transiting a strait of 
a width of twelve miles or less. Even when considering straits of a width of 
six miles or less, straits as strategically important as Sunda, Lombok, and 
Malacca-Singapore must be considered. 


In 1961, Polaris submarines were deployed to Holy Loch, Scotland. 
Policymakers in 1960 doubtless were aware of this planned deployment and 
the effect the provisions of the 1958 Convention and the proposals of the 
1960 Conference would have on ballistic missile submarine (SSBN) oper- 
ations in the important straits of their operating theaters. It is unclear, 
therefore, why U.S. negotiating strategy developed as it did. 


In the years since the 1958 and 1960 Conventions, a growing 
appreciation of the importance of submerged navigation has greatly influ- 





7. Convention on the Territorial Sea and the Contiguous Zone, Apr. 29, 1958, 15 U.S.T. 
1606. 


8. Id., art. 14(6). 


9. U.N. Doc. A/CONF.19/C.1/L.3 & 19, reprinted at Official Records 165, 172 (1960). 
10. Id. at 106. 
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enced the direction of U.S. policy. The SSBN forces of the United States and 
the Soviet Union are generally recognized as the least vulnerable of the 
strategic forces. Their relative invulnerability tends to stabilize the balance 
of power by deterring the initiation of a first strike. Given the importance of 
protecting the secrecy of the SSBN forces, support of the transit passage 
regime would appear to be in the interests of all nations. Should the law 
applicable for straits passage require submarines to surface or give notice of 
their intentions to transit, not only is strategic stability adversely affected 
due to the increased vulnerability of those platforms, but instability is 
increased also because of U.S. concerns over potential Soviet noncompli- 
ance. Incidents off the Swedish coast in October 1981, when the Soviet 
Whiskey-class submarine 137 ran aground, and throughout the Baltic and 
Scandinavian littoral since then, indicate a willingness on the part of the 
Soviets to be in noncompliance with accepted principles of international 
law. From a practical point of view, therefore, restrictions on passage 
through straits works to the detriment of a law-abiding nation and increases 
instability by upsetting the balance of power. 


In addition to the strategic reasons for rethinking U.S. policy with 
regard to submarine transit, there are also navigational safety factors to 
consider. The modern nuclear submarine is designed to travel submerged. 
When forced to the surface, it is less maneuverable and more likely to 
become involved in a collision—especially in dense shipping areas such as 
straits. Its low silhouette and inability to comply with collision regulations 
lighting requirements also make surfaced passage hazardous. 


A further consideration affecting the reformation of U.S. policy has 
been the impact that exercising control over shipping may have upon straits 
states wishing to remain neutral. The law of neutrality may provide no 
protection to those states which may wish not to be engaged in a conflict, but 
have found themselves engaged merely because they have favored, or have 
appeared to favor, one belligerent over another. For states desiring to 
preserve their neutrality, application of the transit passage regime relieves 
them of the burden of making hard decisions regarding transit of belligerent 
vessels. 


When U.S. negotiators prepared for discussions at the Third United 
Nations Conference on the Law of the Sea (UNCLOS III), the restrictive 
provisions of the 1958 Convention and the 1960 proposals were abundantly 
clear. Regardless of the factors which prompted the United States to accept 
the navigational provisions of the 1958 and the proposals of 1960, the 
negotiators at UNCLOS III took the position that the twelve-nautical-mile 
territorial sea was acceptable to the United States only if the following rights 
were protected: 


A. US. surface, sub-surface and air units could enjoy tradi- 
tional high seas rights in ocean areas beyond twelve miles from 
foreign shores, 


B. Such units could exercise similar rights for the purpose of 
navigating on, under, or over international straits, and 
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C. Surfaced units could engage in innocent passage in territo- 
rial seas generally." 


Accommodation was made for all three rights in the 1982 Conven- 
tion. Although the Convention created the new regime of the 200-mile 
EEZ, it provided for high seas rights of navigation and overflight as well as 
the laying of submarine cables and pipelines in those waters.!? Innocent 
passage of all vessels, including warships, was preserved in the territorial 
seas.13 Further, the regime of transit passage provided that ships could 
transit straits used for international navigation in their “normal modes” 
(i.e., submerged for submarines) and provided specifically for overflight of 
the straits for aircraft.14 The regime of transit passage also applies from 
baseline to baseline; whereas, under the 1958 Convention, areas within 
three miles of the baseline constituted territorial seas in which only innocent 
passage was assured and in which there was no articulated recognition of a 
right of submerged transit or overflight. From a navigational standpoint, the 
1982 Convention is undeniably more favorable to U.S. interests than the 
1958 Convention. For these reasons, and many more, U.S. policy and the 
policies of the major maritime nations with regard to submarine transit of 
international straits has evolved to the point where the restrictive naviga- 
tional provisions of the 1958 Convention have been abandoned in favor of 
the more favorable provisions of present customary practice generally 
reflected in the 1982 Convention. 


IV. ANALYSIS 


A practice is not lawful merely because it makes good sense—but 
whether a practice is lawful is properly the subject of interpretation. The 
U.S. argument that it has been customary practice for submerged subma- 
rines to transit straits of widths of six miles or less is either an admission of 
noncompliance with the provisions of the 1958 Convention or, at the least, 
a rather expansive interpretation of its terms. The question then becomes: 
“Does noncompliance equate to unlawfulness?” Perhaps not in interna- 
tional law. Only by noncompliance (or by international agreement, which is 
generally slow, imprecise, compromising, and not binding on other parties) 
can necessary changes be made in international law. Though some maintain 
that the United States has complied with the provisions of the 1958 
Convention because that Convention did not differentiate between transit 
through straits and the territorial sea generally or because the 1958 
Convention is ambiguous and doesn’t specifically address the issue of 
submerged transit of straits, the plain language of the 1958 Convention 
provides only for innocent passage (surfaced with flag showing for subma- 
rines) in the territorial sea and stipulates that there shall be no suspension 





11. Harlow, Mission Impossible? Preservation of U.S. Maritime Freedoms at 5, reprinted by 
Washington Seagrant Program, U. Wash. (1988). 


12. 1982 Convention, supra note 2, at art. 58. 
13. Id. at art. 17. See also arts. 18-32, 45. 
14. Id at arts. 37-44. See also arts. 34-36. 
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of innocent passage of foreign ships through straits which are used for 
international navigation. The maritime powers have honored these provi- 
sions more in the breach than in the observance, but have been hesitant to 
admit it. They are reluctant even though that noncompliance, on the part of 
the United States and others, over the past twenty-five years has evolved 
into a generally accepted practice. With few exceptions, the world commu- 
nity, including the straits states, has acquiesced in the practice. 


It is understandable that the United States and others would not like 
to appear as having reneged on their 1958 Convention obligations. Never- 
theless, it is arguably more desirable to denounce forthrightly the untenable 
provisions of the 1958 Convention rather than rest upon questionable legal 
arguments which attempt to diminish the real effect of the deliberate 
decision of noncompliance. The established practice of noncompliance, 
along with the expression of general agreement in the practice as reflected 
and codified by the 1982 Convention, has signaled the demise of the 
navigational restrictions of the 1958 Convention and the emergence of a 
new body of customary international law. 


Neither customary practice nor the 1982 Convention eliminated all 
uncertainty with regard to transit through straits used for international 
navigation. The 6 June 1988 Navy JAG message is evidence to that effect. 
Nowhere in the 1982 Convention is the term “approaches to straits” used. 
It would defeat one of the primary purposes of the transit passage regime, 
however, if a broad interpretation (to include the approaches) were not 
adopted in defining “straits.” Otherwise, vessels would be limited to 
entering and exiting a strait at that finite point where the territorial seas of 
the states bordering the strait intersect. Such a restriction would make 
detection and monitoring routine. Furthermore, it would force vessels to 
use navigational routes that might not always be the safest and could 
effectively deny overflight altogether. A more expansive and progressive 
interpretation, in the interests of navigational safety, is desirable, if not 
dictated. Any other interpretation would frustrate the very purpose of the 
transit passage regime. 


Three unresolved issues affecting submarine navigation in straits are 
of particular importance and current concern: (1) What navigational regime 
should be employed in those straits where the territorial seas of the littoral 
states overlap on both ends of the strait, but not throughout the strait; (2) 
what navigational regime should be employed in those straits that have a 
narrow high seas/EEZ corridor running the length of the strait; and (3) 
what are the “approaches” to straits and what navigational regime should be 
employed in the approaches? These three issues are illustrated in Figures 1, 
2, and 3. Part III of the 1982 Convention pertains to straits used for 
international navigation. Article 36 limits its applicability so that Part III, 
and therefore the right of transit passage, does not apply to a strait used for 
international navigation “if there exists through the strait a route through 
the high seas or through an exclusive economic zone of similar convenience 
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with respect to navigational and hydrographic characteristics.”45 With 
respect to the issues within the strait rather than in the approaches, 
consideration of differing interpretations of article 36 render the adoption 
of differing positions likely. 


If the language “through the strait” is interpreted to mean “contin- 
uously through the strait,” article 36 would not preclude the right of transit 
passage in those straits overlapped by territorial seas at both ends regardless 
of whether or not high seas/EEZ corridors existed in between. It would 
seem unreasonable that, in a strait which included one or two small pockets 
of EEZ or high seas, a submarine or a surface vessel or force should be 
required to chart its course through the strait so as to navigate under or 
through these pockets when, throughout the remainder of the strait, it is 
free to navigate from baseline to baseline in the territorial seas of the littoral 
states. A battle group steaming in formation could not otherwise maintain 

















Figure 1 


the appropriate separation of transiting vessels. As a corollary, it seems 
unreasonable that a coastal state would object to having the same transit 
regime apply throughout the strait, regardless of whether a small portion of 
the strait may include EEZ or high seas pockets. Requiring a submarine to 
navigate in and out of EEZ/high seas pockets to preserve its right to remain 
submerged would appear to be unnecessarily restrictive and not in the spirit 
of the transit passage regime. 


Mindful that the right of transit passage does not affect the status of 
the waters, a restrictive reading would add nothing to the security of the 
coastal state nor would it preserve any other coastal state interest. Assum- 
ing that “through the strait” can mean “anywhere within the strait,” then 





15. Id at art. 36. 
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submarines must surface when in the territorial seas of coastal states 
landward of an EEZ/high seas pocket or navigate under the EEZ/high seas 
pocket, or determine that the route through the EEZ/high seas corridor is 
not “of similar convenience” with respect to navigational and hydrograph- 
ical characteristics to the route through the territorial seas. The test of what 
is “of similar convenience” will be a subjective one, at least until disputes 
arise and agreements can be reached. Until that time, it would appear 
logical and in compliance with the provisions of the 1982 Convention to 
leave this issue in the hands of the navigators. If the law with regard to 
navigation in straits matures to reflect navigational realities, nothing more 
should be expected. In short, it would seem prudent to adopt policies that 
would allow navigators to chart routes through straits based on navigational 
and hydrographical considerations and without reference to small 
EEZ/high seas pockets. 








1 | 
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Figure 2 


Some straits have long, narrow, continuous EEZ/high seas corridors. 
Some of these are natural; others are the result of a coastal state’s decision 
to declare a territorial sea of less than twelve miles in width in a strait, 
thereby purposely preserving the corridor. The problems arise when the 
corridor is narrow and the article 36 exception may apply. Consider a strait 
having a high seas corridor one mile wide. Few would seriously argue that 
a route through such a corridor would be of “similar convenience” to one 
through the territorial sea. Conversely, if the high seas corridor were fifty 
miles wide, most would agree that it would be a similarly convenient route. 
Therefore, if one can set the inner and outer limits, can a given width be 
agreed to as the width that will trigger the article 36 exception? Probably 
not, because there are too many variables. Other considerations besides 
width include the density of shipping in the area, the depth and contour of 
the bottom, and whether the vessel transiting is a single submarine or a 
battle group steaming in formation. 
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In his excellent study on navigational restrictions within the new law 
of the sea context, Professor Lewis Alexander reviewed all straits used for 
international navigation which have high seas corridors and found “no case 
where there was any physical reason why some route through the strait, 
other than that through the high seas/EEZ, would be more convenient.”!® 
He did, however, point out that some of the high seas/EEZ corridors were 
very narrow (e.g., less than three miles), that presumably the regime of 
innocent passage would apply landward of the corridor, and that this 
situation may trigger the article 36 exception.!? Recognizing that the width 
of the high seas/EEZ corridor may be limited relative to navigational 
necessity, it again seems prudent, as a matter of policy, to place this issue in 
the hands of the navigators and allow them to chart their course as dictated 
by navigational, hydrographical, and safety concerns. A convenient route for 
one vessel may be inconvenient for another. A tanker may purposely choose 
one route when heavily laden, but another when lightly ballasted. “Good 
navigation” in a strait should not subject a vessel to the regime of innocent 
passage simply because it was required to enter into the territorial sea of 
one of the littoral states. Declaring a high seas/EEZ corridor “inconve- 
nient” because of its narrowness may present serious problems, howevez, 
especially with regard to those states which have purposely limited the 
extent of their territorial sea to preserve the corridor. 


With regard to transit in the approaches to straits, some intrusion 
into the territorial sea is arguably required and the vessel should not be 
subject to the regime of innocent passage. In fact, it is technically impossible 
for a vessel to enter into a “legal strait” (transit passage regime) without 
first having had some portion of the vessel in a territorial sea, as the “legal 
strait” begins at that finite point where the territorial seas of the coastal 
states converge. Obviously, some leeway in these provisions was contem- 
plated. Just how much leeway is uncertain. 


Some proposals have been discussed as possible clarification of the 
term “approaches” and definition of the limits of the transit regime to apply 
in the approaches: 


A. All vessels entering straits should be required to enter via 
the most direct route, i.e., at that point where the territorial seas of 
the coastal states converge. The rationale behind this proposal is 
that, because the 1982 Convention does not specifically provide for 
any transit passage rights in the approaches to straits, none were 
intended; none should apply. There are several problems with this 
proposal. If strictly followed, a bottleneck would be created at both 
ends of a strait, constituting a serious hazard to navigation. This is 
especially true in the busier straits. Furthermore, the proposal would 





16. L. Alexander, Navigational Restrictions Within the New LOS Context: Geographical 
Implications for the United States 151-52 (1986). 
17. Id. 
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have the effect of requiring submarines to give notice before entering 
the strait, as sensing devices could easily record every entry and exit. 
This is illustrated in Figure 3. 
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Figure 3 


B. Vessels entering a strait should not be allowed to intrude 
into the territorial seas of the coastal states except to an extent no 
greater than the narrowest width of the strait they are entering. The 
idea behind this proposition is that, if nature creates a strait of only 
so many miles in width, the coastal state should not be required to 
relinquish more miles outside the strait. To put it another way, if a 
foreign flag vessel can only intrude into the territorial sea of a coastal 
state by so many miles while in the strait, it should not expect greater 
rights outside the strait. Unfortunately, the same rationale applied 
worldwide could preclude unencumbered passage through those 
corridors which are larger than the narrowest strait used for inter- 
national navigation. Coastal states bordering straits which are 
twenty-four miles in width could argue that, if it is feasible for a 
vessel to transit a strait somewhere else in the world which narrows 
naturally to a width of three miles, why should maritime nations 
expect more than three miles of transiting width wherever they may 
go? This is illustrated in Figure 4. 


C. Vessels entering a strait should be allowed to enter in 
transit passage via a corridor twenty-four miles in width, extending 
outward from the strait along lines drawn twelve miles either side of 
a line running out from the point at which the territorial seas of the 
coastal states converge and equidistant from the adjoining coasts. In 
other words, the approaches would begin and end at that point where 
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Figure 4 


the distance between the territorial seas of the opposite coastal states 
reached twenty-four miles. Vessels could enter the approaches from 
the EEZ or high seas at any point along the twenty-four mile front 
and could intrude into the territorial seas of the coastal states to the 
extent of twelve miles landward from the equidistance line. The 
rationale behind this proposal is that a vessel should not be restricted 
in the approaches any more than it can be restricted in the straits. 
Since transit passage applies coastline to coastline in straits up to 
twenty-four miles wide, reason would dictate that transit passage 
status should not be withheld in the approaches so long as the vessel 
stays within twelve miles of the equidistance line. This is illustrated 
in Figure 5. 
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V. 


D. The same proposal as C, above, except for an extension of 
the breadth of the approaches to fifty miles (twenty-five miles either 
side of the equidistance line). This proposal is based on the fifty-mile 
corridor created in the right of archipelagic sea lanes passage.’* This 
proposal cites precedent in the 1982 Convention for recognizing 
navigationally warranted intrusions of territorial seas up to a width of 
fifty miles but lacks the persuasiveness of being tied in some manner 
to Part III (straits sections) of the Convention. This is illustrated in 
Figure 6. 
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Figure 6 


E. When approaching a strait, a vessel shall not navigate into 
the territorial sea of a coastal state before the territorial seas 
converge, except to the extent that sound navigational and security 
practices dictate. This proposal provides discretion, which can be 
labeled a weakness or strength, depending on one’s point of view. All 
of the other proposals would require new lines to be drawn, the 
lawfulness, utility, and fairness of which would undoubtedly lead to 
further controversy. This proposal, however, is similar to the article 
36 exception in the treaty, in that discretion is left, presumably, with 
the flag state to determine what is navigationally practicable and 
consistent with security interests. 


CONCLUSION 
In light of past experience with UNCLOS III and the 1982 Conven- 


tion, it is most unlikely that further negotiations at this time would lead to 





18. 


1982 Convention, supra note 2, at art. 53. See also arts. 46-52. 
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agreement on any of the alternatives described above. It is likely that 
current U.S. navigational practices will continue to largely be accepted if 
they are considered reasonable and perceived by the world community as 
consistent with the balance of interests reflected in the navigational provi- 
sions of the 1982 Convention. While a progressive interpretation of ambig- 
uous provisions of the navigational articles is prudent, care should be taken 
to guard against the tendency to adopt policies which perhaps can be 
supported with present U.S. maritime strength, but which do not necessarily 
reflect the legitimate concerns of others in the community of nations. For 
instance, the June 6, 1988 Navy JAG message—which provided guidance to 
the fleet that the transit passage regime not only applies in straits but also 
in the approaches to straits, but left approaches undefined—could easily be 
misinterpreted. A navigator or operational planner desiring to chart a 
course to maximize the submarine’s ability to remain undetected may be 
tempted to send the sub toward a strait (in the “approaches” by charting a 
course into the territorial sea of a coastal state some fifty miles before the 
territorial seas of the littoral states converge. Such a broad view of 
approaches may render the submarine undetected when transiting the 
strait, but could subject the United States to severe repercussions should 
the submarine foul a fisherman’s nets, run aground, or, worse yet, collide 
with another vessel some fifty miles from the nearest strait. If the United 
States is going to live outside the treaty, but live by its navigational 
provisions as reasonably interpreted, guidance should be given to opera- 
tional planners that will enable them to understand clearly the U.S. position. 
Living outside the treaty may not be so fraught with problems as some 
would suggest, but to do so in a way that will preserve the nation’s integrity 
and its long-term security interests will require our navigational practices to 
reflect a genuine respect for the legitimate rights and concerns of the other 
nations of the world. 
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A SPACE STRATEGY IMPERATIVE: LINKING 
POLICY, FORCE, AND RULES OF 
ENGAGEMENT 


Commander Robert L. Simeral, USN* 


I. INTRODUCTION 


Rules of engagement (ROE) ultimately shape the force—on earth 
or in space—that may be used to achieve our political purposes.1 Among 
the objectives of U.S. space policy has been the assurance of continued 
national use of outer space through space control and, if necessary, space 
denial..It follows that space ROE, commensurate with U.S. space warfare 
capabilities, should shape what force is employed to assure U.S. control of 
space at the three levels of confrontation: peacetime, crisis/transition to war, 
and general war. 


Space ROE should be linked to both U.S. space policy and space 
force capabilities. The vital role that U.S. space-based systems play in 
support of national security and military policy objectives makes it imper- 
ative that the United States has both the weapons systems and the ROE to 
defend space systems and to fight in the space battlefield. 


Yet, when it comes to identifying whom to kill in space—and 
determining how and when to do it—we are hard-pressed to carry out a 
credible space strategy. The challenge presented when addressing this issue 
is to establish solid linkage between space ROE and the force that these 
rules will shape in space combat. There are no set answers here because, at 
present, neither the ROE nor the U.S. combat-capable space force exists. 
All there is to go by is stated national space policy. For this reason, it is 
necessary first to examine the current national security aspects of space and 
analyze U.S. space warfare capabilities. Then, grounded in the strategic 
issues of space warfare, the discussion turns to the elements of space ROE 
in peace and war. 





* Commander Simeral is currently assigned as the Assistant Chief of Staff for 
Intelligence on the staff of Commander, Cruiser-Destroyer Group 1. He was 
graduated with distinction from the Naval War College, Class of 1988 (College 
of Naval Warfare) and holds a master’s degree in national security affairs from 
the Naval Postgraduate School. He is slated to become the Officer in Charge, 
Fleet Ocean Surveillance Information Center, Pacific later this year. 

1. J. Roach, Rules of Engagement, 36 Naval War C. Rev. 46 (1983). 
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II. SPACE AND NATIONAL SECURITY 
A. The Military Utility of Space 


For the quarter of a century or so that the U.S. military has used 
operational space systems, space was viewed as outside the mainstream of 
general warfare. As a global and forward-deployed military strategy was 
developed, space-based systems became essential to our warfighting oper- 
ations. For example, space-based systems can give a military commander 
precise knowledge of his own or an adversary’s location. A commander in 
the field or at sea can have instantaneous, secure communications with our 
national command authority via reliable satellite systems. 


Today we must take into account the vastly improved surveillance 
capabilities of the Soviet Union and developing nations as well as our own. 
In the not-too distant future, all the Earth’s land, its seas to a depth of 100 
feet and its atmosphere and the space surrounding it, will be subject to 
continuous surveillance by space-based platforms.? An adversary’s posses- 
sion of this type of capability across the spectrum of possible armed conflict 
would be unacceptable since it would telegraph our every move into his 
indications and warning (I&W) system. For the United States to gain a 
strategic advantage in space during conflict, an adversary’s space network 
must be neutralized through space control and space denial operations. 


B. National Security Strategy 


The United States recognizes the utility of its space systems to 
conduct activities essential to national security. These activities include 
command, control and communications, navigation, environmental moni- 
toring, strategic warning, surveillance, and treaty monitoring. The support 
of these activities requires assured United States access to space and an 
anti-satellite warfare capability to deter potential threats to U.S. space 
systems. Most importantly, anti-satellite (ASAT) weapons are necessary to 
deny a space-capable adversary the use of its space-based resources during 
armed conflict. 


Without the space denial capability that ASAT provides, the United 
States will be at a significant disadvantage against any space-capable 
adversary. National space policy extends to the conduct of U.S. national 
security, civil, and commercial efforts in space. The military dimension of 
U.S. space policy encompasses five elements:? 


1. Ensures availability of critical space systems to military 
commanders; 


2. ensures access to space for all nations; 





2. R. Herres, The Military’s Use of Space Based Systems, Signal 48 (Mar. 1986). 
3. The White House, National Security Strategy of the United States, 22-23 (1987). 
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3. maintains interaction among national security, civil 
government, and commercial space programs to share critical 
technologies; 


4. provides for improvement of defensive capabilities in the 
future; and 


5. continues enhancement of military space systems. 


The fourth of these elements means that an effective space policy 
must, at a minimum, provide for an improved defensive capability against 
enemy attack on U.S. space systems. Ideally, such a strategy should further 
provide for the capability to initiate or return fire in space. Placing an 
enemy’s space assets equally at risk is the best deterrent against a possible 
space-directed attack on U.S. space assets. 


‘C. Space as a Critical Battlefield 


To remedy U.S. weaknesses in space, the 1988 report of the 
Commission on Integrated Long-Term Strategy, Discriminate Deterrence, 
recommended development of.a capability to disable hostile satellites at all 
altitudes—as weli as the ground elements of such space systems.* What U.S. 
national security strategy considerations and Discriminate Deterrence under- 
score is that the United States must have a passive and an active space 
warfare capability. In an armed conflict with a space-capable adversary, 
space will be a critical battlefield, not a sanctuary. The side that controls 
space and denies the use of space to his adversary will hold the strategic 
advantage. The United States’ dilemma is that its commitment to space 
force architecture is not only costly but, without spending even more on its 
defense, these assets will remain vulnerable during periods of armed 
conflict. 


II. U.S. SPACE ASSESSMENT 


A. Our Military Space Strategy 


USS. space goals are derived from deterrence, the basic tenet of our 
national security strategy. U.S. space strategy calls for the ability to deter 
and endure attacks on our systems and, if necessary, deny the enemy use of 
space where it is used to target our forces. We rely on passive measures such 
as satellite hardening and technical sophistication to achieve an enduring 
U.S. space force. Yet, without an active attack capability, the ability to deter 
and/or deny space to an adversary is nonexistent. 


The United States has designed and built a brittle space force to 
function in peacetime, but one that could be easily broken during armed 
conflict. This strategy is deficient in an armed conflict with a space-capable 





4. Commission on Integrated Long-Term Strategy, Discriminate Deterrence 52-55 (1988). 
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adversary. In this situation, the side possessing the ability to deny to the 
other the use of space (i.e., the side that can best exercise space control) will 
surely dominate. 


B. Space Hardware 


Our satellites are designed to perform their missions in peacetime 
and to warn of the outbreak of war. They are technologically superior but 
large, heavy, expensive, and difficult to protect. There is an ongoing effort to 
“harden” vulnerable U.S. satellites against attack to achieve a more 
enduring U.S. space force, but operational U.S. ASAT systems remain 
wanting. 


C. Space Warfare Capabilities 


Space warfare may be divided into active and passive categories. The 
active side encompasses the use of weaponry to physically destroy or disable 
on-orbit systems, ground-based support systems, or the space ports them- 
selves. Passive space warfare encompasses primarily protective measures to 
enhance survivability against space weapon attacks. Passive protection 
measures include hardening against electronic countermeasures (ECM), 
laser shielding, dispersal, stealth, system redundancy, and spare satellites 
(both on-orbit and in-ground storage) for reconstitution of the force. 


The current U.S. ASAT program involves launching an eighteen foot 
direct-ascent missile from a high-flying F-15 aircraft. The missile then 
homes in on a low-altitude target satellite to destroy it with a shrapnel-type 
of explosive device. This expensive system is not fully operational, has been 
mired in controversy, and has suffered from a congressional testing ban. In 
addition, anti-satellite warfare must not end with current generation direct- 
ascent and co-orbital interceptors, as more advanced systems are devel- 
oped. By contrast, the Soviets have taken a clear lead in ASAT research and 
development. 


D. Space Assessment Summary 


The victor in space conflict will have reaped the benefits of an 
anti-satellite warfa1s capability to achieve space denial and space control. 
The US. space force constitutes a critical military system that presently 
lacks the means to defend itself or, of greater significance, deny or destroy 
a space offensive directed against its own assets. Since the United States 
falls short of any capability to exercise space control, national political 
objectives centered around assuring United States unimpeded access to 
space cannot be fulfilled. Moreover, U.S. space forces are not sustainable 
except in peacetime. According to General John Piotrowski, USAF, former 
Commander in Chief of the U.S. Space Command, if U.S. space forces were 
disturbed by hostile action, the loss rate of critical satellites would far 
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exceed the satellite replacement rate. For the present, at least, the United 
States has unilaterally conceded the strategic advantage of space control.® 


IV. BASIS FOR RULES OF ENGAGEMENT 


A. Entering Arguments 


Although the United States is unable to vie for the strategic 
advantage of space control, there are positive steps that may be undertaken 
to place the United States in a position where it can better fulfill its national 
space policy. The first step is to continue the development and deployment 
of the systems that will provide the United States with a space denial/control 
capability. The U.S. Space Command has several such programs under 
evaluation. 


In addition, establishing linkage between space policy, space force 
capabilities, and space ROE should be an imperative of U.S. space strategy. 
The current development stage of U.S. space warfare capabilities affords 
planners and policymakers with the opportunity to conceptualize and frame 
the ROE that will dictate the actual employment of weapon systems 
designed to conduct space denial/control operations. 


B. Finding a Reference Point 

Military activities in space are affected by U.S. obligations under 
several significant precepts of international law:7 

1. Nuclear weapons are prohibited in space; 

2. weapons of mass destruction will not be stationed in space; 

3. space is not subject to national appropriation; 


4. space systems are the national property of the owning 
government; 


5. all nations enjoy a freedom of equal access to space; and 


6. the right of self-defense, as recognized in article 51 of the 
U.N. Charter, applies specifically to space. 


At the same time, however, interpretation of existing laws, coupled 
with a lack of useful precedent, permit innovation to prevail in space 
operations. For example, while the Outer Space Treaty of 1967 prohibits 
nuclear weapons and other weapons of mass destruction, most other 
military activities in space would seem to be authorized, if for no other 
reason, because they have not been prohibited by the treaty. In essence, 





Canan, Our Blind Spot in Space, 28 Air Force 47 (1988). 

Aldridge, Space: Newest Arena for National Defense, 2 Defense News 3 (1987). 

Dep’t of the Air Force, AFM 1-6, Military Space Doctrine 3 (1982). 

P. O'Neill, Jr., The Development of Intemational Law Governing the Military Use of Outer 
Space, in National Interests and the Military Use of Space (W.J. Durch ed. 1984). 
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there is currently no explicit bright line or fixed reference point concerning 
the conduct of military activity in space. Such a reference or starting point, 
from which ROE for space may be crafted, is required. 


C. Incidents in Space Agreement 


This starting point might be arrived at through an understanding or 
agreement with the Soviets—as well as other space-capable nations—on 
self-defense zones around satellites in the key space systems of either side, 
as recommended by the Commission on Integrated Long-Term Strategy.® 
The agreement could be premised on the same grounds used to justify the 
self-defense of ships at sea against intrusions that can have no purpose other 
than a hostile one as per, for example, the US-USSR Agreement on the 
Prevention of Incidents On and Over the High Seas. 


This “Incidents in Space Agreement” could specify certain behav- 
ioral guidelines for operations in space. The issues surrounding interna- 
tional conduct in space are somewhat analogous to law of the sea issues. 
The agreement could include: 


1. Firm definitions regarding where national air space ends and 
outer space begins; 


2. provisions on avoiding collisions in space; 


3. outlawing dangerous maneuvers and simulated ASAT attacks 
(e.g., high-velocity fly-bys); 


4. banning the illumination or the launching of objects in the 
direction of passing satellites; and 


5. requiring notification of maneuvers near other states’ 
satellites.!° 


As a reference point for framing ROE, an Incidents in Space 
Agreement might help diminish some of the uncertainties and ambiguities 
associated with operating in outer space. If a satellite violates what are 
commonly known to be established criteria for preventing incidents, then 
hostile intent might be more easily defined. In this way, a commander’s 
rationale for attacking a threatening satellite would be justified, based on 
the established convention subscribed to by both sides. 


Vv. PEACETIME ROE 


With the creation of an Incidents in Space Agreement, peacetime 
ROE for space operations may be written. A conceptual set follows.!! 





9. Discriminate Deterrence, supra note 4, at 55. 
10. P. Stares, Space and National Security 169 (1987). 


11. The general format of these “strawman” rules for space forces is modeled after the 
classified JCS Peacetime Rules of Engagement for U.S. Forces (SM __ __ 1988). 
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A. Peacetime ROE for U.S. Space Forces 


1. Policy. It is U.S. policy that national access to outer space will 
be assured through deterrence and space control. Purposeful interference 
with U.S. space systems shall be viewed as an infringement upon 
sovereign rights. The United States will pursue activities in space in 
support of its national right of self defense, and nothing in these rules 
negates a commander’s obligation to take all necessary and appropriate 
action for unit (system) self-defense. 


2. Hostile act. A foreign force commits a hostile act in space 
when it attacks or otherwise uses armed force against U.S. forces, U.S. 
citizens, or U.S. commercial assets. Examples of hostile acts are: 


a. Disabling or destroying a U.S. communications satellite; 
b. activating mines in the immediate vicinity of U.S. space assets; 


c. usurping control of a U.S. commercial space activity or research 
station; and 


d. attacking a U.S. manned space vehicle or station. 


The commission of a hostile act in space justifies the use of proportional 
force in self-defense. 


3. Hostile intent. Hostile intent exists in space when a satellite or 
spacecraft is detected and observed approaching a US. satellite or space 
vehicle in a profile indicative of an attack. Where there is observed 
preparation for imminent use of armed force, the right exists in space to 
use proportional force in self defense to deter or neutralize the attacker 
or, if necessary, destroy the threat. Evidence of hostile intent in space is 
strengthened by the adversary’s use of electronic warfare (e.g., ECM or 
laser illumination) that can neutralize U.S. communications and I&W 
networks. 


4. Action. US. forces operating in space may initiate or continue 
engagement with hostile forces during peacetime conditions as follows: 


a. Unit self-defense. When criteria for hostile act/hostile intent are 
confirmed. 


b. National self-defense. Multiple space attacks may result in the 
unacceptable loss of U.S. space forces, jeopardizing U.S. national security. 
If the political situation is deteriorating, as signaled through changes in 
defense conditions, deliberate action is authorized to ensure protection of 
all U.S. forces in space and on earth. Because any course of action to 
increase protection of U.S. forces may also increase the risk of escalation, 
careful assessment of evidence and indications of possible hostile intent are 
required to support any action taken. 


5. Supplemental measures. Peacetime ROE should have 
categorized, supplemental measures that may be added or deleted as a 
political situation changes. For example, periods of crisis may require 
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modifying existing peacetime ROE with more explicit supplemental 
guidelines, or the crisis may necessitate shifting away from peacetime 
rules altogether. 


VI. PERIODS OF CRISIS, TRANSITION, AND GENERAL WAR 


This is an area within the spectrum of violence that can quickly make 
it difficult to establish and then abide by ROE. Yet, specific guidance to 
military commanders is still required to ensure that the linkage between 
national policy and the application of military force is maintained. ROE 
shape the correct level of force to accomplish the political objective and is 
one of the important mechanisms used for implementing strategy. 


While peacetime ROE may lend themselves to a familiar format in 
an already issued document, crisis and wartime ROE probably will not. 
Crisis ROE may be issued and changed as the crisis develops, yet should still 
adhere to the basic rules of armed conflict: Only military targets may be 
attacked; the scope of attack must be proportional to threat; and unneces- 
sary suffering must be avoided.!? 


Consider a scenario where the United States and the Soviets, or 
other space capable adversary, are moving through a serious crisis which is 
escalating toward a regional or general war. A U.S. space strategy relying on 
space control and space denial, assuming the United States can now conduct 
anti-satellite warfare, might consist of four phases. Phase I begins in the 
crisis period, Phase II occurs during transition to war, and Phases III and IV 
are part of full-scale armed conflict.!> The Appendix reflects ROE which 
might be developed to cope with the conflict in each phase. 


The space ROE must be adjusted to fit the level of violence, always 
shaping the amount of force used to achieve political goals. In this space 
ROE scenario, Soviet strategic early warning and core communications 
systems would be “protected” under the U.S. space ROE. Without the 
Soviet ability to verify and monitor the status of U.S. strategic nuclear strike 
assets, and without the ability for the Soviet High Command to reliably 
communicate, the level of uncertainty would be raised to dangerous 
proportions, increasing the possibility of escalation toward the nuclear 
threshold. 


In all of the foregoing examples of conceptual ROE, the peacetime 
rules remain necessarily distinct from the wartime ROE. Peacetime space 
ROE generally limit military actions to defensive responses in situations 
short of armed conflict. They are premised on the right of self-defense in 
space. Wartime ROE do not limit responses to defensive actions, but they 
do place limits on measures taken consistent with national policy, strategy, 





12. Dep’t of the Navy, Naval Warfare Publication 9, Rev. A (NWP 9), The Commander's 
Handbook on the Law of Naval Operations, pp. 5-2 & 5-3 (1989). 
13. Piotrowski, A Soviet Space Strategy, Strategic Rev. 59-62 (1987). 
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and the laws of armed conflict. Wartime ROE are a useful tool to ensure 
that force is used toward achieving both the desired military strategy and the 
nation’s political goals.'* 


VII. CONCLUSION 


This article considered the formulation of U.S. space ROE, focusing 
at the outset upon U.S. space policy, strategy, and capabilities. As the 
United States lacks the credible space force required to execute national 
space policy, there has only been limited recognition of the immediate ways 
to develop rules for the use of such force. 


The United States requires active and passive defenses for our 
satellites, a means of replenishing them during armed conflict, and an 
anti-satellite capability for necessary offensive space operations. Space 
ROE are also required so the linkage can be maintained between national 
space policy and the combat force in the space battlefield. ROE provide the 
mechanism for implementing space strategy and, when executed correctly, 
these ROE will control any transition from peace to war. 


A strawman set of space ROE has been offered to provide an 
example of what might be fashioned and incorporated into U.S. space 
strategy once a U.S. space force capable of carrying out national policy 
exists. As in land and sea combat, ROE are required in space warfare to 
delineate the circumstances and limitations under which space forces will be 
employed. Linkage between these forces and national policy is imperative. 
Constructing the elements of space strategy is also imperative. Today, we 
are still trying to fill in empty blanks regarding both the ROE and the space 
combat force these rules will shape. 





14. Roach, supra note 1, at 49. 
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APPENDIX 
Phase I 
A. Goal: Generation of space forces toward a warfighting pos- 
ture. 
B. ROE 

1. Ignore declarations of space sanctuaries. 

Avoid confrontation with international civil assets. 

3. Spacecraft which threaten U.S. units are declared 
hostile and may be engaged. 

Electronic warfare permitted. 
5. Use of decoys/deception permitted. 
Minimize collateral civilian damage. 
Phase IT 
A. Goal: Deny hostile force enhancement/reinforcement pro- 
vided by spacecraft. 
B. ROE 

1. Strike and destroy hostile force on-orbit space sys- 
tems. 

2. Hostile force strategic early warning sensors and 
core communications systems exempt from attack (to 
forestall precipitous use of strategic nuclear weap- 
ons). 

3. Entry into enemy self-defense zones authorized. 
Attacks against hostile force ground and naval space- 
support assets permitted. 

5. Use of destructor lasers permitted. 

Phase III 


A. Goal: Dominate space to control terrestrial events. 
B. ROE 


1. Preemptive strikes against hostile force satellites 
authorized. 


2. Attacks against hostile force manned platforms au- 
thorized. 


3. Hostile force strategic early warning sensors and 


core communications systems remain exempt from 
attack. 


4. Conventional attacks against ground- and naval- 
based space assets authorized. 
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5. Conventional attacks against hostile force spaceports 


authorized. 
Phase IV 
A. Goal: US. victory/war termination. 
B. ROE 


— Unrestricted space warfare authorized with contin- 
ued exemption from attack of all hostile force stra- 
tegic early warning and communications systems. 
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STATE AND FEDERAL SOVEREIGNTY CLAIMS 
OVER THE DEFENSIVE SEA AREAS IN HAWAII 


Major Carl J. Woods USMC* 


I. INTRODUCTION 


An often forgotten instrument of Federal control over waters within 
the territorial sea is the defensive sea area (DSA). At a minimum, these 
areas give the Federal Government the power to control the water areas 
within their boundaries in order to protect any land masses within or 
abutting them. In fact, the U.S. Government may have complete control 
within currently existing DSA’s, and therein lies the seed of controversy. 
Many DSA’s are located within state borders; what degree of ownership and 
what degree of control the State and Federal Governments exercise within 
DSA’s has never been formally resolved. 


This article will briefly discuss the historical background of DSA’s 
and then examine how these areas are established, where they are located, 
why ownership makes a difference, and what arguments are advanced by the 
State and Federal Governments in support of their respective claims of 
sovereignty. These issues will be examined in the context of the state-federal 
dispute over the DSA’s in Hawaii. The merits of the U.S. and Hawaiian 
positions will then be analyzed and evaluated in detail. The section will be 
devoted to the future of DSA’s and whether their expanded use can benefit 
national defense. 


Il. BACKGROUND 


During the Russo-Japanese War, Japan proclaimed by Imperial 
Ordinance that special restrictions could be placed on activities in certain 
coastal zones.! This document, entitled “Ordinance Regarding Defense Sea 
Areas,” allowed the Minister of the Navy (or his subordinates in cases of 
necessity) to prohibit or severely restrict vessel movement within the 
designated areas and to forbid or limit “any other act considered to interfere 
with military operations.”? The purpose of these restrictions was to gain a 
very high degree of control over foreign vessels in areas of the marginal sea 





* Major Woods was graduated from the University of Nevada in 1978 with a 
B.A. in history and political science. He earned his J.D. at the University of 
Idaho in 1981 and an L.L.M. in international law at the University of Virginia 
in 1990. Major Woods currently serves as military law instructor at The Basic 
School, Marine Corps Combat Development Command, Quantico, Virginia. 


1. Imperial Ordinance No. 11, 1904, reprinted in 1912 Int'l L. Topics 122-23 (U.S. Naval 
War C. 1912). 


2. Id. 
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that were sensitive from a national security perspective. These restrictions, 
which were imposed in time of war and extended into the high seas, are 
viewed as the first designated DSA’s.? 


The United States established DSA’s during World War I, as well as 
both before and during World War II.4 Twelve remain in existence—two in 
the Caribbean and ten in the Pacific.’ The Caribbean DSA’s cover Guan- 
tanamo Bay, Cuba, and Culebra Island, Puerto Rico; those in the Pacific are 
located in Alaska, Hawaii, and various American island possessions.® In 
general terms, these DSA’s are designed to protect military installations and 
other facilities within their limits, as well as to promote other national 
defense functions.” None extends beyond the territorial sea. Although they 
can be tailored to address the needs of specific installations, all prohibit 
persons, vessels, or aircraft from entering into their confines, unless such 
vessels or aircraft are owned by the U.S. Government, or permission to 
enter is granted by an “Entry Control Commander.’ In several instances, 
the restrictions imposed within the DSA’s have been suspended in whole or 
in part, subject to reinstatement without notice when required for purposes 
of national defense.? 


The primary statutory authority for establishment of U.S. DSA’s is a 
rather obscure provision of Federal criminal law. Section 2152 of Title 18, 
U.S. Code creates a criminal offense punishable by a fine of $5,000 or 
imprisonment for five years, or both, for the knowing, willful, or wanton 
violation of “any duly authorized and promulgated order or regulation of 
the President governing persons or vessels within the limits of defensive sea 
areas, which the President, for purposes of national defense, may from time 
to time establish by Executive order.”}° The existing DSA’s were properly 
established by Executive order between 1939 and 1941.11 There is no 
legitimate question about the constitutionality of the process by which 





3. Tucker, The Law of War and Neutrality at Sea, 1955 Int’! L. Stud. 299-300 (U.S. Naval 

War C. 1957). 

Id. at n.41. 

5. 32 C.F.R. § 761.3(a) (1989). 

6. Id. The three Hawaii DSA’s are all located on the island of Oahu. Three are also 
located in Alaska, at Kiska Island, Unalaska Island, and Kodiak. Others were 
established at Johnston Island, Kingman Reef, Midway Island, and Wake Island. 

7. 32 CF.R. § 761.2(a) (1989). In United States v. Feliciano, 297 F. Supp. 1356 (D.P.R. 
1969), aff'd, 422 F.2d 943 (2d Cir. 1970), cert. denied, 400 U.S. 923 (1970), the court 
recognized that utilization of defensive sea areas is not limited to the needs of physical 
defense of military bases, but includes a broader scope of use. In that case, the use of 
a defensive sea area in support of a variety of military training purposes was upheld. 

8. 32 CF.R. § 761.7(a) (1989). “Entry Control Commanders” are identified in 32 C.F.R. 
§ 761.9 (1989). 

9. 32 C.F.R. § 761.4(d) (1989). 

10. 18 U.S.C. § 2152 (1989) (originally enacted as 18 U.S.C. § 96 (1917). The President’s 
ability to create or extinguish defensive sea areas is not limited to times of national 
emergency or actual armed conflict. 

11. 32 CFR. § 761.3(a) (1989). 
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DSA’s are created. Great potential for conflict exists, however, regarding 
the extent of Federal sovereignty within them. To date, no court has 
definitively spoken to the issue. 


Ill. THE COLLISION OF STATE AND FEDERAL INTERESTS IN 
THE HAWAIIAN DSA’S 


Although there have certainly been disputes over some aspects of 
DSA’s over the years, few are as likely to result in litigation over sovereignty 
issues as the current situation in Hawaii. As indicated above, three DSA’s 
are located there; each abuts the island of Oahu. The Pearl Harbor DSA 
encompasses both the harbor itself and a large area outside the harbor 
mouth. The Honolulu DSA runs along almost the entire southeast coast of 
the island; it includes Honolulu Harbor and virtually the whole offshore 
area next to the City of Honolulu, including Waikiki Beach. On the 
windward side of the island, the Kaneohe Bay DSA surrounds the Mokapu 
Peninsula, on which Marine Corps Air Station, Kaneohe Bay sits, and 
encompasses all of Kaneohe Bay. Of the three, only the Pearl Harbor DSA 
is fully operative. The Honolulu DSA is suspended in its entirety, and the 
Kaneohe Bay DSA is suspended except for a 500-yard “buffer zone” 
surrounding the Mokapu Peninsula.}? 


Both the State and Federal Governments have a great deal at stake 
in a determination of their degree of sovereignty within these DSA’s. 
Vindication of an extreme pro-state position (i.e., complete sovereignty over 
the surface waters, water column, and submerged lands within the DSA’s) 
would have widespread ramifications. Hawaii could approve massive com- 
mercial and recreational development within the DSA’s and assert unqual- 
ified control of all aquatic and submerged resources encompassed by them. 
This is not to say that such development has not already taken place, 
particularly in the Honolulu DSA. As development efforts in these areas 
become more intensive, however, Federal efforts to preserve freedom of 
action in the realm of national defense necessarily become increasingly 
constrained. In April 1989, for example, when commercial developers 
began planning for the construction of a large yacht harbor north of Heeia 
Kea pier in the Kaneohe Bay DSA. The developers indicated that the 
project would require both dredging and filling within the area in question, 
and that “the [State] Legislature must approve the lease of the submerged 
land ....”!3 No mention was made of any need to even consult with the 
Department of the Navy prior to construction. 


Complete state sovereignty would also allow Hawaii to impose tight 
controls over defense activities within the DSA’s. Under the Coastal Zone 
Management Act (CZMA), “Each Federal agency conducting or support- 
ing activities directly affecting the coastal zone shall conduct or support 





12. 32 CFR. §§ 761.4(d)(2), (7) (1989). 


13. Tully, Residents React Negatively to Marina Project, Windward Sun Press, Apr. 13, 1989, 
at A3. 
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those activities in a manner which is to the maximum extent practicable 
consistent with approved state management programs.”!* Since “coastal 
zone” is defined as including coastal waters and the land thereunder,'> state 
sovereignty over the DSA’s would require almost any Federal activities 
within them to be submitted to the state for review to ensure consistency 
with the Hawaii Coastal Zone Management Plan. 


On the other hand, the effects of exclusive Federal sovereignty over 
the DSA’s would also be far-reaching. Taken to the extreme, the Federal 
Government could conceivably impose an absolute ban on development in, 
or nongovernmental use of, any portion of a DSA. The protection of 
Federal installations and other important facilities within the DSA’s would 
clearly be enhanced by total Federal sovereignty. During periods of actual 
hostilities or other national emergencies, of course, the Federal Govern- 
ment may take whatever steps deemed necessary to protect important areas. 
Equally important, however, is the ability to control access to the maritime 
approaches to high-value targets (such as the naval base at Pearl Harbor, 
Honolulu Harbor, and Marine Corps Air Station, Kaneohe Bay) during 
times of potential danger that do not rise to the level of a national 
emergency. In the face of an imminent terrorist threat, for instance, 
exclusive Federal sovereignty would allow Federal authorities to eliminate 
or restrict seaborne traffic in these areas without going through a lengthy 
negotiation process with state officials. Additionally, the DSA’s would be 
patrolled by either Coast Guard or Department of Defense forces made 
available for that purpose, rather than by National Guard, state, or local 
government law enforcement assets that could be more effectively used 
elsewhere during such a period.!® 


Military operational and training flexibility are other attributes of 
DSA’s held exclusively by the Federal Government. Though the CAMA 
generally requires Federal actions in the coastal zone to meet a high degree 
of consistency with the state coastal zone management plan, the Act 
specifically excludes “lands the use of which is by law subject solely to the 
discretion of or which is held in trust by the Federal Government, its officers 
or agents”?” from the definition of coastal zone. Areas excluded from the 
coastal zone is further clarified by the CZMA’s legislative history: 


The Coastal Zone is meant to include the non-Federal coastal 
waters and the non-Federal land beneath the coastal waters, 
and the adjacent non-Federal shore lands including the 
waters therein and thereunder.... All Federal agencies 
conducting or supporting activities in the coastal zone are 
required to administer their programs consistent with ap- 





14. 16 U.S.C. § 1456(c)(1) (1988). 

15. 16 U.S.C. $ 1453(1) (1988). 

16. Letter from Commander, Maritime Defense Zone, Sector Hawaii, to Commander, 
Naval Base, Pearl Harbor (Sept. 19, 1988) (voicing onpcsition to the release of the 
Honolulu or Kaneohe Bay DSA’s to the State of Hawaii). 

17. 16 U.S.C. § 1453(1) (1988). 
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proved state management programs. However, such require- 
ments do not convey, release or diminish any rights reserved 
or possessed by the Federal Government under the Sub- 
merged Lands Act... or extend state authority to land sub- 
ject solely to discretion of the Federal Government such 
as ... defense establishments.'* 


Federal ownership of the DSA’s would therefore allow Federal agencies to 
undertake projects within their confines (such as channel dredging or 
reclamation of submerged lands) unfettered by a state review or approval 
process. Likewise, exclusion of civilian vessels and persons during training 
exercises within DSA’s (such as amphibious landings on Federal reserva- 
tions, antiterrorist drills, or underwater obstruction clearing) would not 
require state concurrence. 


IV. WHY THE CONFLICT ARISES 


For a number of interrelated reasons, sovereignty over the Hawaiian 
DSA’s remains at issue some fifty years after their creation. One, of course, 
is the parties’ refusal to agree that ownership of the areas in question rests 
with the other side. Another is the apparent mutual reluctance to test 
ownership theories by judicial means; both sovereigns seem to prefer the 
flexibility of uncertainty to the risk of an adverse judicial decision. The 
debate over DSA ownership can be traced to imprecise language in the 
Executive orders which established them. 


The Executive orders which establish the Hawaii DSA’s use similar, 
though not identical, language of creation. Executive Order 8143, which 
pertains to the Pearl Harbor DSA, states: “[T]he area of water in Pearl 
Harbor, Island of Oahu, Territory of Hawaii, lying between extreme 
high-water mark and the sea and in and about the entrance channel to said 
harbor, ...is hereby established as a defensive sea area for purposes of 
national defense.”!® Executive Orders 8681 and 8987, which establish the 
Kaneohe Bay and Honolulu DSA’s respectively, speak in terms of portions 
of the “territorial waters” being “established and reserved” as naval DSA’s.2° 
In context, these words seem to be interchangeable, but they leave open the 
question of what exactly was meant at the time of the issuance of these 
Executive orders in terms of the Federal interest created. Was “water” to 
include the submerged land beneath it? What exactly was meant by the 
phrase “for purposes of national defense”? Were the DSA’s available for 





18. S. Rep. No. 753, 92d Cong., 2d Sess., reprinted in 1972 U.S. Code Cong. & Admin. News 
4783. Additionally, the “Joint Explanatory Statement of the Committee of Confer- 

ence” indicated that “The Conferees also adopted the Senate language in this section 

which made it clear that Federal lands are not included within a state’s coastal zone 

...” S. Conf. Rep. No. 1544, 92d Cong., 2d Sess., reprinted in 1972 U.S. Code Cong. & 

Admin. News 4822. 

3 C.F.R. 1938-1943 Comp. 504 (1939) (emphasis added). 


Exec, Order No. 8681, 3 C.F.R. 1938-1943 Comp. 893 (1941); Exec. Order No. 8987, 
3 C.F.R. 1938-1943 Comp. 1048 (1941) (emphasis added). 
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any function related to national defense, or merely for such limited activity 
as was necessary for the protection of the installations and industrial 
complexes within or adjacent to them? 


The questions of Executive order interpretation become all the more 
important when examined in conjunction with various Federal statutes 
which affect Hawaiian sovereignty in a more general sense. On April 30, 
1900, some twenty-one months after the United States annexed the Repub- 
lic of Hawaii, Congress passed the Organic Act of Hawaii which, in 
pertinent part, states: “(T]he the public property ceded and transferred to 
the United States by the Republic of Hawaii... shall be and remain in the 
possession, use, and control of the government of the Territory of Hawaii 
...until...taken for the uses and purposes of the United States by 
direction of the President ... .”2! Since the Executive orders were issued at 
a time when Hawaii was still a U.S. Territory, it must first be determined 
whether the Executive orders constituted a taking of the DSA’s “for the 
uses and purposes of the United States.” Much the same issue arises under 
the terms of the Hawaii Statehood Act.?? Under section 5(c) of that statute: 


Any lands and other properties that, on the date Hawaii is 
admitted into the Union, are set aside pursuant to law for the 
use of the United States under any (1) Act of Congress, (2) 
Executive order, (3) proclamation of the President, or (4) 
proclamation of the Governor of Hawaii shall remain the 
property of the United States subject only to the limitations, 
if any, imposed under (1), (2), (3), or (4) as the case may be.” 


The definition of the phrase “set aside,” as used in section 5(c), is 
critical to a determination of sovereignty over the DSA’s located in Hawaii, 
as is the language pertaining to any limitations contained in Executive 
orders purporting to set aside land and property for the use of the United 
States. Finally, the Submerged Lands Act?4 (made applicable to Hawaii 
under section 5(i) of the Hawaii Statehood Act?>) must be examined to 
determine its impact on the sovereignty issue. The question of submerged 
land ownership generally is addressed in section 1311(a), which states: 


[T]itle to and ownership of the lands beneath navigable 
waters within the boundaries of the respective States, and the 
natural resources within such lands and waters . . . are hereby 
subject to the provisions hereof, recognized, confirmed, es- 
tablished, and vested in and assigned to the respective States 
... entitled thereto under the law of the respective States in 
which the land is located .. . .?6 





21. 48 US.C.A. § 511 (West 1984 & Supp. 1989). 
22. 48 US.C.A. §§ 491-723 (West 1984 & Supp. 1989). 
23. 48 US.C.A. § 495(c) (West 1984 & Supp. 1989). 
24. 43 U.S.C. §§ 1301-1356 (1982 & Supp. V 1987). 
25. 48 US.C.A. § 495(i) (West 1984 & Supp. 1989). 
26. 43 U.S.C. § 1311(a) (1982 & Supp. V 1987). 
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This general grant, however, is subject to certain exceptions. Section 
1313(a) indicates that “all lands expressly retained by or ceded to the 
United States when the State entered the Union” are expressly excepted 
from the operation of section 1311.2” The applicability of each of these laws, 
and therefore ownership of the Hawaiian DSA’s, is entirely dependent on 
the operative effect of the three Executive orders. 


V. PRESENT POSITIONS OF THE STATE AND FEDERAL 
GOVERNMENTS 


The current state position was first formally set forth in a 1971 
Memorandum Opinion by the Hawaii Attorney General.?* The state has 
keyed on the phrase “set aside” appearing in section 5(c) of the Hawaii 
Statehood Act?® as the basis for a claim to complete ownership, though not 
complete control, of the Hawaiian DSA’s. Hawaii interprets section 5(c) as 
an expression of congressional intent to retain under Federal ownership 
only those lands and property that are “beneficially ‘set aside’ for the use of 
the United States.”°° If lands and property are not so set aside, they belong 
to the state. To define “set aside,” the Hawaii Attorney General turned to 
an opinion of the U.S. Attorney General, who indicated that “set aside” 
meant that which is “taken for the uses and purposes of the United 
States.”3! Further, for section 5(c) to become operative, a “set aside” by the 
United States of territorial property must first have taken place under the 
Hawaii Organic Act.32 The Attorney General of Hawaii pointed out that the 
Executive orders establishing DSA’s mention only water and concluded that 
these documents contain no “language, express or implied, which would 
evince an intent to have the submerged areas covered thereby withdrawn or 
reserved for the beneficial use of the United States.”33 The state also relies 
on section 1313(a) of the Submerged Lands Act, quoted above, in its claim 
of ownership and believes that the general ownership grant contained 
therein is reinforced by section 1314(a) of the same statute.34 Section 
1314(a) states that, although the United States retains its navigational 
servitude and the power to regulate and control submerged lands for 
national defense, it shall not be deemed to have ownership of “lands and 
natural resources which are specifically recognized, confirmed, established, 
and vested in and assigned to the respective States... .”35 The Hawaii 





43 U.S.C. § 1313(a) (1982 & Supp. V 1987). 

Haw. Att’y Gen. Mem. Op. Leg. 3.1666 (July 21, 1971). 

48 U.S.C.A. § 495(c) (West 1984 & Supp. 1989). 

Haw. Att’y Gen. Mem. Op. Leg. 3.1666 at 1-2 (July 21, 1971) (emphasis in original). 
42 Op. Att’y Gen. 43, 46 (1961), quoted in Haw. Att’y Gen. Mem. Op. Leg. 3.1666 at 
2 (July 21, 1971). 

42 Op. Att’y Gen. 43, 59 (1961), quoted in Haw. Att’y Gen. Mem. Op. Leg. 3.1666 at 
2 (July 21, 1971). 

Haw. Att’y Gen. Mem. Op. Leg. 3.1666 at 2 (July 21, 1971). 

Id, at 4. 

43 U.S.C. § 1314(a) (1982 & Supp. V 1987). 
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Attorney General acknowledged that the President has the constitutional 
and statutory power to designate DSA’s, but opined that the Executive 
orders establishing those located in Hawaii: 


merely indicate an intent to regulate the use of the waters 
described for purposes of national defense and navigation, 
but do not beneficially set aside the areas embraced thereun- 
der, for the use of the United States, in furtherance of 
Congress’ own power to regulate commerce and provide for 
the national defense.** 


In support of this position, the state cited Feliciano v. United States which 
held that a DSA “is a congressionally authorized regulation of navigable 
waters for the purpose of national defense.’ In sum, the State of Hawaii 
believes that complete sovereignty over the DSA’s rests with it, and the 
Federal-Government has retained no more than a narrow power to regulate 
the navigable waters contained within them if necessary for national 
defense. This position was reiterated in a second Memorandum Opinion by 
the Hawaii Attorney General issued in 1976,* and again in a letter from the 
State of Hawaii Department of Land and Natural Resources to the Public 
Affairs Officer, Marine Corps Air Station, Kaneohe Bay in 1989.39 


The United States contends that it has unfettered ownership of the 
navigable waters and submerged lands within the DSA’s located in Hawaii. 
The original Federal position was first articulated in a draft letter from the 
Department of Defense General Counsel to the U.S. Attorney General.*° 
The basic thrust of the Federal Government’s argument is that the 
Executive orders designating the Hawaiian DSA’s “set aside” both the 
waters and submerged lands in the areas described therein for the United 
States, whether they are examined in light of the Hawaii Organic Act, the 
Hawaii Statehood Act, or the Submerged Lands Act. 


The General Counsel’s letter also concentrates on the applicability 
of section 5(c) of the Hawaii Statehood Act: “(T]he language of section 5(c) 
evidences no legislative intent that its application be restricted. Accordingly, 
there appears to be no reason for limiting the scope of section 5(c) to lands 
set aside under... the Organic Act... ”*! Since the words “established,” 
“reserved,” and “set apart” appear to be used for identical functions in the 





36. Haw. Att’y Gen. Mem. Op. Leg. 3,1666 at 3 (July 21, 1971). 

37. 297 F. Supp. 1356, 1364 (D.P.R. 1969), aff'd, 422 F.2d 943 (2d Cir. 1970), cert. denied, 
400 U.S. 823 (1970), cited in Haw. Att’y Gen. Mem. Op. Leg. 3.1666 at 3 (July 21, 
1971). 

38. Request for Opinion of Ownership of Submerged Land at Kaneohe Bay, Oahu, Haw. 
Att’y Gen. Mem. Op. (July 16, 1976). 

Letter from William W. Paty to Major K. K. Gershaneck USMC (May 24, 1989) 
(discussing the Kaneohe Bay DSA). 

Draft letter from John T. McNaughton to Robert F. Kennedy (Feb. 7, 1964) 
[hereinafter Draft letter]. This position was expanded in a later document that will be 
discussed below. See infra note 49 and accompanying text. 

Id, at 3. 
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Executive orders, the proper test to determine if the DSA’s were set aside 
within the meaning of section 5(c), he avers, is whether, once the DSA’s 
were established, the Territory of Hawaii administered or derived rentals 
from them.‘? This test is based on language found in the Senate report on 
the Hawaii Statehood Act: “The Territory has administered the public 
lands, except Federal reservations, for the United States since annexation, 
and has collected the revenues and spent them for public purposes.”’*? Since 
Hawaii has neither administered nor derived income from the DSA’s, and 
they were reserved for “purposes of national defense” (i.e., for “the use of 
the United States”), the requirements for a proper set aside under section 
5(c) are satisfied.*4 


As further support for the proposition that the Executive orders had 
the effect of setting aside the DSA’s for the United States, the Federal 
Government relies on a 1943 letter from the Territorial Attorney General 
to the Territorial Governor discussing the need to issue a gubernatorial 
Executive order pursuant to the Hawaii Organic Act in order to extinguish 
certain public fishing rights in Pearl Harbor. In advising the Governor that 
such an action was not necessary, the Territorial Attorney General cited the 
Executive order establishing the Pearl Harbor DSA:*5 


Public fisheries... are placed by the President’s executive 
order under the exclusive control of the Secretary of the 
Navy... 


The sea fisheries recognized by Hawaiian law are 
merely fishing rights, the ownership of the submerged land 
being in the United States of America. If any executive order 
were to be issued in this instance it would be for the purpose 
of constituting the sea area a part of the Pearl Harbor naval 
reservation; such an executive order . . . (even if it were within 
the provisions of the Organic Act) would only repeat what 
already has been accomplished by Executive Order 8143 of the 
President.*© 


The legal reasoning and exposition of the facts contained in the draft 
letter, as well as its ultimate conclusion that title to the DSA’s in Hawaii 
belonged to the United States, received informal concurrence from the 
Department of Justice.*” The draft, however, was never formally submitted 





42. Id. 


43. S. Rep. No. 80, 86th Cong., 1st Sess. 2, reprinted in 1959 U.S. Code Cong. & Admin. 
News 1347 (emphasis added). 


44. Draft letter, supra note 40, at 4. 
45. Exec. Order No. 8143 of May 26, 1939, supra note 19. 


46. Letter from Garner Anthony to the Hon. Ingram M. Stainback (Nov. 19, 1943) 
(discussing transfer of certain fisheries to the United States by Executive order). 
(Emphasis added.) 


47. Dep't of Defense Ass’t Gen. Counsel (Logistics) Mem. (Apr. 12, 1965) (pertaining to 
Hawaii iand review). 
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to the U.S. Attorney General.** The primary Federal position set forth 
above was modified and expanded somewhat by the later addition of a 
further argument in favor of Federal sovereignty within the DSA’s. In a 
Memorandum of Law drafted by the Office of Counsel, Naval Facilities 
Engineering Command, much of the same reasoning utilized in the draft 
letter is combined with a comparison of the language appearing in several 
Presidential and Territorial Executive orders which set aside land in Hawaii 
for the use of the United States.4® The conclusion reached by the author is 
that the submerged lands within the Hawaiian DSA’s were properly taken 
under the Hawaii Organic Act by the President for the uses and purposes of 
the United States.5° Since the DSA’s have never been released to the State 
of Hawaii, Federal ownership continues under the terms of section 5(c) of 
the Hawaii Statehood Act.5! Although not explicitly stated, the U.S. position 
is that, as areas properly set aside under the Hawaii Organic Act and the 
Hawaii Statehood Act, Federal ownership of the submerged lands within 
the DSA’s is retained as a section 1313 exception to the Submerged Lands 
Act. 


VI. DISCUSSION OF THE COMPETING CLAIMS 


The state’s position that sovereignty over the DSA’s rests with it, and 
that the Federal Government has maintained only a navigational and 
national defense servitude, is fundamentally unsound. In the first instance, 
the Feliciano case*? relied upon by the state was concerned with the general 
legality of DSA’s; ownership was never squarely addressed. The passage 
quoted by the Hawaii Attorney General®? is mere dicta; more importantly, 
as will be discussed below, it is erroneous. In view of its formal request to 
the Federal Government to release the Honolulu and Kaneohe Bay 
DSA’s,** there is some question as to whether even the State of Hawaii 
trusts the validity of its own claim. If the only interest that the United States 
has in the DSA’s is the ability to control the waters within them if needed for 
national defense, one wonders what the Federal Government is being asked 
to release. 





48. Dep’t of the Navy, Naval Facilities Engineering Command, Counsel Mem. for the Ass’t 
Sec. of Defense at 2 (Nov. 5, 1971) (pertaining to title to submerged and reclaimed 
lands at Pearl Harbor, MCAS Kaneohe, and Keehi Lagoon, Oahu, Hawaii). 

49. Dep't of the Navy, Naval Facilities Engineering Command Gen. Counsel Mem. of Law 
(undated) (Subj: Status of Lands at Pearl Harbor, MCAS Kaneohe, and Keehi Lagoon, 
Oahu, Hawaii, under Hawaii Statehood Act) [hereinafter Status of Lands Memo]. 

50. Id. at 10. 

51. Id. 

52. 297 F. Supp. 1356 (D.P.R. 1969), aff'd, 422 F.2d 943 (2d Cir. 1970), cert. denied, 400 
U.S. 823 (1970). 

53. 297 F. Supp. 1356, 1364 (D.P.R. 1969), aff'd, 422 F.2d 943 (2d Cir. 1970), cert. denied, 
400 U.S. 823 (1970), quoted in Haw. Att’y Gen. Mem. Op. Leg. 3.1666 (July 21, 1971). 

54. Letter from Edward Y. Hirata, State of Hawaii Director of Transportation to the 

Director, Real Estate Division, Facilities Planning Department, Naval Facilities 

Engineering Command, Pearl Harbor, Hawaii (Apr. 29, 1988). 
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Hawaii is correct to the extent that a “set aside,” either under the 
Hawaii Organic Act or Hawaii Statehood Act, or both, was required if the 
United States were to maintain ownership of the DSA’s. It is clear, however, 
that the Executive orders establishing the Hawaii DSA’s did exactly that. 
The Hawaii Organic Act required only that public property ceded to the 
United States at the time of annexation remain under territorial control 
until “taken for the use and purposes of the United States by direction of the 
President.”>5 It does not require that the Hawaii Organic Act be cited by the 
President, that any particular language be used in the taking, or that the 
President direct the taking by any particular form. 


Each of the three Executive orders use the term “established”>® 
when designating the DSA’s located in Hawaii. The common meaning of 
“establish” is to bring into existence or creates? The creation of DSA’s from 
public property under territorial control certainly constitutes a taking within 
the meaning of the statute. The DSA’s were all established for “purposes of 
national defense”;5* because national defense is a function of the Federal 
Government, not of the then-Territory of Hawaii, this phrase can only be 
interpreted as being functionally identical to “use and purposes of the 
United States.” Finally, they were all established by Executive order, which, 
by definition, must come from the President. In short, the Executive orders 
satisfied all of the requirements for a set aside under the terms of the 
Hawaii Organic Act. 


Exactly the same reasoning applies to, and the same conclusion 
follows from, examination of the pertinent Executive orders under the 
provisions of section 5(c) of the Hawaii Statehood Act. Assuming, for the 
sake of argument, that the Executive orders did not constitute a taking 
under the Hawaii Organic Act, the DSA’s were nevertheless properly set 
aside under section 5(c) of the Hawaii Statehood Act. The Department of 
Defense General Counsel’s comment in his draft letter to the U.S. Attorney 
General, that section 5(c) does not by its terms limit set asides to lands 
taken under the Hawaii Organic Act, is absolutely correct. Moreover, the 
U.S. Attorney General Opinion relied upon by the state for the proposition 
that a taking under the Hawaii Organic Act is a condition precedent for a set 
aside under the Hawaii Statehood Act cites no authority in support of this 
statement.>° In any event, the DSA’s in Hawaii were properly set aside. 
Since they were never released to the territory or state, and remained under 
exclusive Federal control up to the time Hawaii gained statehood, they 
remain the property of the United States. 


Although it is abundantly clear that the Hawaiian DSA’s are under 
the sovereignty of the United States, the question remains as to what exactly 





55. 48 US.C.A. § 511 (West 1984 & Supp. 1989). 

56. See supra notes 19 & 20. 

57. Webster’s Third New International Dictionary 778 (1971). 
58. See supra notes 19 & 20. 

59. 42 Op. Att’y Gen. 43, 59 (1961). 
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they encompass. At first blush, the state claim to ownership of the 
submerged lands within the DSA’s seems persuasive. Section 5(c) of the 
Hawaii Statehood Act indicates that land or property set aside for the 
United States by Executive order is subject to any conditions contained 
therein. As rightly pointed out by the Hawaii Attorney General, the three 
Executive orders by their terms address only water; no mention is made of 
the lands beneath the surface. They could, therefore, be interpreted to give 
title to the surface water and water column to the United States and title to 
the submerged lands to Hawaii. 


This reasoning is faulty in two respects. First, historically, the DSA’s 
were established long before President Truman issued his Continental Shelf 
Proclamation in which the sea and subsurface lands were officially consid- 
ered separate entities for the first time.®! It is entirely reasonable to believe 
that, at the time the DSA’s were established, no legal differentiation was 
made between waters and submerged lands; they were considered an 
undivided whole. This reasoning is implicitly supported by the letter from 
the Territorial Attorney General to the Territorial Governor.®? Second, 
when an area is designated for use in support of national defense, it is 
impossible to divide water from the land beneath it. Since the Hawaiian 
DSA’s were created, use of these areas for national defense has required 
dredging, land reclamation, and obstruction removal, as well as construction 
of piers, docks, and ramps within their perimeters.** The United States 
never requested permission from the state to make these improvements. 
That more than ownership of the water within the DSA’s was intended by 
the President, and required for national defense, can be inferred from 
language in the eighth paragraph of Executive Order 8987 establishing the 
Honolulu DSA: “Any ... person within the Honolulu Defensive Sea Area 
who...performs any act threatening the efficiency of mines or other 
defenses ...may be detained therein by force of arms... .”°* Mines, of 
course, must be anchored to the seabed if they are to form an effective 
barrier. 


In relation to ownership of the submerged lands, the state’s actions 
again belie their words to a certain extent. In the early 1970’s, the state 
began to plan the construction of a large runway addition to the Honolulu 
International Airport. The new runway was to be constructed on a huge 
man-made reef that was to be placed within portions of both the Pearl 
Harbor and Honolulu DSA’s. After a flurry of meetings and exchanges of 
correspondence relating to the Federal claim to the submerged lands in the 





60. Haw. Att’y Gen. Mem. Op. Leg. 3,1666 (July 21, 1971). 

61. Proclamation No. 2667, 10 Fed. Reg. 12303 (1945). 

62. See supra note 46 and accompanying text. 

63. Status of Lands Memo, supra note 49, at 5-7. 

64. See supra note 20 (emphasis added). 

65. An additional illustration of the need to control the seabed of the DSA’s for defense 


would be a possible requirement to plant electronic sensing devices on the seabed 
around important installations to detect intrusion. 
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DSA’s, the state asked for, and received, a quitclaim deed from the United 
States conveying the Federal interest in the submerged lands necessary for 
construction of the reef. Although a quitclaim deed can only convey 
whatever interest the grantor may have in the property, this transaction 
shows, in a rather circuitous fashion, that the state recognizes some Federal 
interest in the DSA submerged lands. 


Vil. FEDERAL OWNERSHIP AND A VIEW TO THE FUTURE 


There can be little doubt that the United States has sovereignty over 
the Hawaiian DSA’s in toto. This conclusion, however, should not be 
considered an end in itself. For years, the DSA’s have, in many respects, 
been benignly neglected by the United States. Portions of them have been 
developed by the state or private entities without any intervention on the 
part of the Federal Government. It is axiomatic that property of the United 
States cannot be adversely possessed, but there is a need for more active, 
focused Federal participation in evaluation and approval of proposals for 
further non-Federal development in the DSA’s. If the DSA’s are to remain 
viable without causing undue strain with the State of Hawaii, the United 
States should take the position that controlled development will not be 
forestalled if, after careful consideration, it is determined that a given 
project will not interfere with present or future national defense needs 
within the DSA in question. The “reef runway” project exemplifies the fact 
that, in many instances, the desires and needs of both the State and Federal 
Governments can be accommodated. 


From a broader perspective, it is somewhat surprising that the 
practice of establishing DSA’s has fallen into disuse. For example, DSA’s 
would seem to be an attractive method to control ocean areas abutting 
military installations on the West Coast during periodic amphibious exer- 
cises. After issuing the Executive order establishing a DSA, it could be 
suspended by use of implementing regulations and activated pursuant to a 
delegation of authority to a local or regional commander during the times 
needed for the exercises. The terms and length of the activation could be 
published in a Notice to Mariners. 


On a cautionary note, the Federal authorities should be very careful 
to place DSA’s only where a justifiable need exists. Similarly, the Executive 
orders establishing new DSA’s should be crafted with great precision to 
ensure that only that which is needed in a particular area is taken. 
Overzealous use of DSA’s could well result in a congressional response that 
would destroy or severely weaken a powerful tool. Subject to this caveat, 
however, an expanded use of DSA’s could be of substantial benefit to those 
charged with the defense of the United States. Although DSA’s are no 
longer prevalent, their potential uses should not be ignored. 





66. Quitclaim Deed from the United States of America to the State of Hawaii 77-20545 
(Nov. 29, 1976) (conveying interest in certain subsurface lands for public airport 
purposes). 
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THE FOURTH AMENDMENT AND THE NAVY 
DRUG-FREE WORKPLACE PROGRAM 


Major William P. Hollerich USMC* 


I. INTRODUCTION 


Throughout much of the 1980’s, America struggled to contain its 
growing drug problem. By any objective measure, the amount of money, 
manpower, time, and resources devoted to the war on drugs at the end of 
the decade far surpassed that available at the start. Yet the drug problem, 
already bad in 1980, seemed only to get worse with each passing year. 


Partly for this reason, law enforcement officials, courts, and legisla- 
tors spent much of the decade looking for new approaches to stem the drug 
tide inundating the country. Of the many new government initiatives put 
forward to deal with the drug crisis, none is more revolutionary than the 
concept of urinalysis testing. Urinalysis testing represents a radical depar- 
ture from past efforts against drugs, focusing on controlling the use of illegal 
drugs and not their sale and distribution. It also constitutes a dramatic 
extension of the government’s investigative power into the privacy of 
individual citizens, thereby testing the limits of the fourth amendment. The 
potential illegality of such a tool might, in times past, have caused the 
government to hesitate. In the 1980’s, however, the Reagan Administration 
felt compelled to act. 


In 1986, President Reagan mandated the creation of the Drug-Free 
Federal Workplace program, which required that each agency of the 
Federal Government begin testing its employees to ensure the accomplish- 
ment of the drug-free workplace objective.! Congress, in an effort to 
exercise some oversight, responded to this action in 1987 by attaching to an 
appropriations bill the limitation that no Federal appropriations be spent to 
administer or implement the President’s order until the Secretary of Health 
and Human Services (HHS) published guidelines for all urinalysis testing 
performed pursuant to Executive order.2 These mandatory guidelines were 





* Major Hollerich was graduated from Northwestern University in 1973 with a 
B.A. in Russian. He earned his J.D. at the University of Idaho in 1976. He 
eamed an L.L.M. in military law at The Judge Advocate General’s School, 
U.S. Army, Charlottesville, Virginia in 1990. Major Hollerich currently serves as 
Military Justice Officer, Legal Service Support Section, 2d Force Service 
Support Group, Camp Lejeune, North Carolina. 


1. Exec. Order No. 12,564, 3 C.F.R. 224 (1987), reprinted in 5 U.S.C. § 7301 note (Supp. 
IV 1986). 


2. Supplemental Appropriations Act of 1987, Pub. L. No. 100-71, 101 Stat. 468 (1987) 
(codified at 5 U.S.C. § 7301 note (Supp. V 1987)). 
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later published,? opening the door to further implementation of the 
program by Federal agencies generally. 


In compliance with the President’s Executive order, the Department 
of the Navy promulgated its Drug-Free Workplace Program on December 
8, 1988.4 This article will analyze the fourth amendment implications of this 
program in light of the most recent case law. After outlining the salient 
features of the Navy program as contemplated by the pertinent directives, 
this article will examine the leading Supreme Court and lower Federal court 
decisions in this area. The Navy program will then be scrutinized to 
determine the extent to which the various features of the program comport 
with the strictures of the fourth amendment. 


Il. THE DRUG-FREE WORKPLACE PROGRAM IN THE NAVAL 
SERVICE 


The Drug-Free Workplace Program in the naval service is outlined 
in two separate directives: a general instruction promulgated by the 
Secretary of the Navy and a much more detailed implementational instruc- 
tion promulgated by the Director of the Office of Civilian Personnel 
Management.> The program provides for six different grounds for drug 
testing: 


1. Testing of all employees when a reasonable suspicion that 
they have used illegal drugs exists; 


2. testing of employees as part of an investigation into an 
accident or unsafe practice; 


3. testing of any employees who voluntarily elect to subject 
themselves to urinalysis testing; 


4. testing of employees as part of (or a follow-up to) a 
counseling or rehabilitation program; 


5. random testing of employees serving in “testing designated 
positions” (TDP’s); and 


6. testing of applicants for TDP’s.® 


Since random testing and applicant testing (perhaps the most 
controversial aspects of the program) are limited to TDP’s, these positions 





3. 53 Fed. Reg. 11,970 (1988). 


4. Secretary of the Navy Instruction 12792.3 (8 December 1988) [hereinafter SEC- 
NAVINST 12792.3; Civilian Personnel Instruction 792-3 (30 June 1989) [hereinafter 
CPI 792-3]. 

5. SECNAVINST 12792.3 sets forth Department of the Navy policy and delegating 
responsibility for implementation of the program; CPI 792-3. 

6. Id. at paras. 7 & 14a. 
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warrant discussion. They fall into two categories: positions automatically 
designated as TDP’s and positions designated as TDP’s based on the duties 
associated with the position.’ 


“Automatic” TDP’s include Presidential appointees; members of 
the Nuclear Weapon Personnel Reliability Program (PRP) and the Military 
Sealift Command Nuclear Weapon Personnel Reliability Program; civilian 
mariners in the Military Sealift Command; employees of the various Navy 
Drug Screening Laboratories (NDSL’s); and personnel holding a top secret 
security clearance with access. 


The positions designated as TDP’s based on the employee’s duties 
generally fall into six categories. They embrace positions involving: national 
security; protection of life and property; law enforcement; drug and alcohol 
rehabilitation; public health and safety; and operation or maintenance of 
transportation or major mechanical or electrical equipment.® 


The TDP’s in these six general categories embrace 128 employee 
positions which are specifically identified by position title and classification 
series. Indeed, each position has a written description of the duties typically 
associated with that position and a justification explaining the criteria used 
in determining why it was designated a TDP. The sheer breadth and detail 
of the Navy’s TDP list is one of the most distinctive features of the Navy 
Drug-Free Workplace Program and marks it as one of the more ambitious 
drug screening programs in the Federal Government. In this respect, it 
differs markedly from the Army program, which, aside from PRP and 
ADAPCP personnel, identifies only eleven specific job classes for testing.’° 


If a particular employee position has not been designated by the 
Navy as a TDP, that employee is not subject to random testing. Further- 
more, even if an employee is serving in a position which has been designated 
a TDP, the individual will only be subject to random testing if the duties 
actually performed match the functional description set forth in the written 
justification.11 Local commanders are required to make an affirmative 
determination that the duties of a particular position match those of the 
functional description before including the position in their local TDP list. 
Additionally, they are required to provide at least thirty days written notice 
to each employee whose position has been designated a TDP before 
subjecting the employee to random urinalysis testing.'? Grievance proce- 
dures are available to those employees who wish to challenge the propriety 





7. Id. at App. E, Ch. 1, § 1. 

8. Id. at App. E, Ch. 2, §§ 1 & 2. 
9. Id. at App. E, Atch. 1. 

0 


Army Reg. 600-85, Alcohol Drug Abuse Prevention and Control Program, para. 5-14 
(21 October 1988). 


11. CPI 792-3, para. 8 & App. E., Ch. 3, § 3d. 
Id, at para. 5f. 
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of the local commander’s determination that the duties of their specific 
position match those of the functional description.!* 


Procedurally, a person of the employee’s gender shall collect the 
sample privately in a rest room stall; typically, the collector does not observe 
the employee. Collection of the sample under observation is permitted only 
if there is reason to believe that the employee may alter or substitute the 
specimen. Test results must be kept confidential. Verified positive results 
may not be disclosed to third parties except the command’s designated Drug 
Program Coordinator (DPC), the administrator of the command’s Civilian 
Employee Assistance Program (CEAP), and the employee’s supervisor.!* 


Once positive results are verified, the command must refer the 
employee to CEAP for counseling and rehabilitation. Employees in “sen- 
sitive positions”!5 must be removed, although they may be reassigned to 
another position which is not sensitive. The commander is required to 
initiate disciplinary action for the first instance of drug use, although 
provision is made to protect those who disclose drug use in connection with 
a request to take advantage of the “safe harbor” provisions of the program. 
The commander is required to initiate action to remove the employee from 
Federal service after a second instance of drug use or if the employee 
refuses counseling and rehabilitation through the CEAP program.!° Re- 
fusal to be tested will subject the employee to the same range of discipline 
imposable on someone whose sample is verified positive.!7 


III. THE SIGNIFICANCE OF SKINNER AND VON RAAB 


The constitutionality of urinalysis testing in any executive agency 
program must pass muster under the guidelines established by the Supreme 
Court in Skinner v. Railway Labor Executives’ Ass’n'* and National Treasury 
Employees Union v. Von Raab.'° In these two decisions, the Court ad- 
dressed the constitutionality of the Drug-Free Workplace Program in the 
Federal Railway Administration and Customs Service, respectively. 


In Skinner, the Federal Railway Administration’s drug testing pro- 
gram mandated that railroad companies perform blood and urine tests on 
employees after a major train accident, an impact accident, or any train 
incident involving a fatality to any on-duty railroad employee. Any employee 
who refused the test could not work for the railroad for nine months. 
Additionally, the program authorized a railroad company to require breath 
and urine tests of employees if it had a reasonable suspicion that an 
employee’s acts or omissions contributed to an accident or incident or if an 





13. Id. at paras. Sf & 8d. 
14. Id at paras. 7 & 18a. 
15. CPI 792-3, App. A, para. 7. 
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17. Id. at para. 7. 

18. 109 S. Ct. 1402 (1989). 
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employee failed to comply with signals or engaged in excessive speeding. 
The Ninth Circuit Court of Appeals held this program to be unconstitu- 
tional in the absence of any particularized suspicion of drug use by the 
employees tested. The Supreme Court reversed. 


After finding the drug testing scheme at issue to be a governmental 
search within the scope of the fourth amendment, Justice Kennedy, writing 
for a six-member majority, noted that the fourth amendment prohibits only 
unreasonable searches. Whereas, in criminal cases, the concept of reason- 
ableness typically requires adherence to the probable cause and warrant 
requirements of the fourth amendment, the Court has recognized excep- 
tions to this rule when special needs beyond the normal need for law 
enforcement objectives made the warrant and probable cause compliance 
with those requirements impractical. In such cases, the Court may “balance 
the governmental and privacy interests to assess the practicality of the 
warrant and probable cause requirement in the particular context.”?° 


The Court had little trouble finding that the government’s need to 
prevent accidents and casualties in railroad operations and to ensure the 
safety of the traveling public constituted just such a specialized need. Justice 
Kennedy noted that the personnel covered by the regulations at issue 
included operating crews, personnel handling train movement orders, and 
signal system maintenance personnel—all safety-sensitive tasks. Further, 
the tests prescribed were designed to prevent accidents and casualties, not 
io develop a criminal case.” 


In discussing the need for a warrant, Justice Kennedy noted that the 
chief purpose of a warrant is twofold: it assures the citizen that the intrusion 
is authorized by law and is properly limited in scope and it furthermore 
provides the detached scrutiny of a neutral magistrate to guarantee an 
objective determination whether an intrusion is justified in any given case. 
The very nature of the drug testing program, therefore, made the warrant 
requirement inapplicable. After all, he observed, “the circumstances justi- 
fying toxicological testing and the permissible limits of such intrusions are 
defined narrowly and specifically in the regulations that authorize them, and 
are doubtless well known to covered employees.”2? The standardized nature 
of the tests and the minimal discretion vested in those charged with 
administering the program provided “virtually no facts for a neutral 
magistrate to evaluate.”2> Even if a warrant were required, the body’s 
continuous metabolizing and excretion of the substance being tested for 
creates an exigent circumstance justifying a warrantless seizure. For all of 
these reasons, he concluded that no need for.a warrant existed. 


Turning to the issue of probable cause or, alternatively, the need for 
at least some individualized suspicion before testing an employee, Justice 





20. Skinner, 109 S. Ct. at 1414. 
21. Id at 1414-15. 
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Kennedy balanced the employee’s privacy interest against the governmental 
interest in testing without any such restraint. As for the privacy interest, the 
regulations reduced the degree of the intrusion by providing that the urine 
sample not be collected under direct observation and that it be collected by 
medical personnel not affiliated with the railroad employer. He also pointed 
out that railroad employees necessarily have a diminished expectation of 
privacy in view of the fact that most railroad companies require periodic 
physical examinations of their employees.” 


As for the countervailing governmental interest in suspicionless 
testing, the Court noted that the employees to be tested “discharge duties 
fraught with such risks of injury to others that even a momentary lapse of 
attention can have disastrous consequences.”25 Such a disaster might well 
occur before any signs of impairment become noticeable to others. The 
Court added that testing would effectively deter drug and alcohol use and 
would help provide invaluable information about the causes of major 
accidents. Lastly, since the program was concerned with testing employees 
in the wake of an accident, the Court observed that accident scenes are often 
chaotic and it is frequently impractical to spend time obtaining individual- 
ized suspicion to justify urine testing.”° 


While the Skinner case dealt with post-accident testing of railroad 
employees, the Von Raab case addressed a very different drug testing 
scheme. In Von Raab, the U.S. Customs Service had initiated a program 
requiring urinalysis testing as a prerequisite of employment for employees 
seeking a transfer or promotion to any position which directly involved drug 
interdiction or enforcement of related laws, required the employee to carry 
a firearm, or gave the employee access to classified material. Once the 
employee qualified for the position, the Customs Service would then advise 
the applicant by letter that final selection would be contingent upon 
successful completion of drug screening. A contract laboratory would then 
contact that employee to collect the urine sample. The employee was 
permitted to provide the sample behind a partition or in the privacy of a 
bathroom stall, with a monitor of the same sex standing nearby to guarantee 
the integrity of the urine sample “by listening for the normal sounds of 
urination.” Test results could not be turned over to criminal prosecutors 
without the employee’s consent.?7 


A permanent injunction against the enforcement of this program 
issued by the District Court for the Eastern District of Louisiana was 
vacated by the Fifth Circuit Court of Appeals. The Supreme Court found 
the program to be constitutional as applied to the drug screening of 
prospective candidates for positions directly involving drug interdiction or 
requiring the employee to carry a firearm. With respect to positions 
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involving the handling of classified materials, however, the Court remanded 
to the court of appeals because it was unable to determine from the record 
whether all the employees included in this category were actually likely to 
have access to such materials.”* 


As in Skinner, Justice Kennedy noted that this program involved a 
search within the scope of the fourth amendment but that the fourth 
amendment’s requirement of reasonableness might not require either 
probable cause or a warrant if the program was designed to serve a 
specialized need beyond the normal needs of law enforcement. Writing for 
the five-justice majority, he was able to find such a specialized need by 
virtue of the program’s purpose in deterring drug use among those 
employees destined for promotion to sensitive positions within the Customs 
Service. The prohibition against turning the test results over to a criminal 
prosecutor without the employee’s consent amply demonstrated that the 
program’s purpose was something other than criminal law enforcement.”® 


Turning to the issue of whether the fourth amendment required a 
warrant prior to testing, Justice Kennedy again noted that the purpose of the 
warrant, to notify the citizen that the intrusion was authorized by law and 
limited in its permissible scope, was satisfied by the Customs Service 
program itself. Every employee knew that the drug test was a necessary step 
in applying for a position covered by the program. The Court consequently 
concluded there was no need for a warrant.*° 


As for the requirement of probable cause, Justice Kennedy once 
again balanced the government’s need for suspicionless testing against the 
privacy interest of the employees being tested. He found the government’s 
interest to be very compelling since drug interdiction personnel must be 
physically fit and of unimpeachable integrity and judgment. Drug interdic- 
tion personnel could be tempted not only by bribes but also by their own 
access to the large amounts of contraband seized by the Customs Service.*! 
If interdiction personnel used drugs, they might be indifferent to their 
service or, even worse, engage in active complicity with drug traffickers, 
which in turn might “facilitate importation of sizable drug shipments or 
block apprehension of dangerous criminals.”3? As for personnel carrying 
firearms, the governmental interest was likewise compelling since such 
personnel discharge duties “fraught with such risks of injury to others that 
even a momentary lapse of attention can have disastrous consequences.”3? 
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As for personnel whose duties involve handling classified material, the 
governmental interest in protecting truly sensitive information was deemed 
to be very compelling.** 


With regard to privacy interests, Justice Kennedy found that the 
employees had a diminished expectation for several reasons. First, person- 
nel seeking promotions to positions involving drug interdiction, possession 
of firearms, or the handling of classified materials should normally expect 
“effective inquiry into their fitness and probity.”*5 Second, such individuals 
have advance notice that they will have to undergo such testing before even 
applying for promotion to the positions in question.*® Third, such individ- 
uals frequently must undergo “background investigations, medical exami- 

‘nations, or other intrusions that may be expected to diminish their expec- 
tations of privacy in respect of a urinalysis test.”37 The Court concluded that 
the government’s interest in testing outweighed the employee’s diminished 
expectation of privacy and there was no need for probable cause or even 
individualized suspicion prior to testing. 


In both Skinner and Von Raab, the Court used the same method in 
analyzing the legal issues presented by each program. First, the Court 
examined whether the program was intended to serve some specialized 
need beyond the normal interests of law enforcement. If some specialized 
need in fact existed, the Court then determined whether the warrant and 
probable cause requirements of the fourth amendment applied to the 
program at issue. In determining whether the warrant requirement applies, 
the Court recalled the purpose of the warrant; namely, to provide assurance 
to the citizen that the intrusion is limited in scope and authorized by law and 
to guarantee an objective determination whether an intrusion is justified. To 
determine whether probable cause was necessary, the Court weighed the 
government’s interest in testing against the employee’s expectation of 
privacy. 

Thus, Skinner and Von Raab provide the analytical framework to 
determine the constitutionality of such programs. In the context of deter- 
mining whether a warrant is required, for example, the Court has in these 
cases identified four factors to be considered: (1) Whether the program was 
well publicized to the employees; (2) whether the program specifically 
defines the circumstances giving rise to the test; (3) whether the testing is of 
such a standardized nature that there are virtually no facts for a magistrate 
to evaluate in determining whether to authorize the test; and (4), whether 
there is an exigency making the warrant impractical. 


Similarly, in the context of determining how to weigh the govern- 
ment’s interest in testing against the employee’s expectation of privacy, the 
Court has provided some guidance, though recognizing that each case will 
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turn on its own facts. Government interests which the Court clearly found 
very compelling include considerations of public safety and the need for 
drug interdiction personnel and those with access to classified materials to 
be free of any influence which could compromise their integrity. 


At first blush, the employee’s expectation of privacy might seem 
fairly constant in every case since the nature of the intrusion (providing a 
urine sample) does not change much from case to case. Yet, even here, the 
Court has provided some guidance. Collection of the sample without direct 
observation was clearly an important factor. Additionally, the Court was 
quick to highlight factors which significantly diminished the employee’s 
expectation of privacy: (1) requirements that the employee undergo peri- 
odic physical examinations separate and apart from the urinalysis testing; 
(2) advance notice to the employee that testing is required for the position 
he is applying for; and (3) the existence of a requirement for background 
investigations, medical examinations, or other intrusions in connection with 
a position. 

In light of Skinner and Von Raab, one may draw several conclusions 
about the constitutionality of the Navy’s Drug-Free Workplace Program. 
First, the Navy program serves a specialized need beyond the normal need 
for law enforcement. The President has made it clear that no agency’s 
Drug-Free Workplace Program is to be used for the purpose of gathering 
evidence for use in criminal proceedings.** Criminal law enforcement, 
therefore, plays no role whatsoever in any agency’s Drug-Free Workplace 
Program, including the Navy’s program. Furthermore, the Navy’s policy 
declaration regarding the program*® and the list of testing designated 
positions illustrate that the Navy was chiefly motivated by a concern that its 
civilian employees be able to perform their assigned duties. 


Second, the Navy’s program in all likelihood will not be deemed 
subject to the warrant requirement of the fourth amendment. As in Skinner 
and Von Raab, the Navy’s program has been well publicized to its 
employees. Every individual serving in a testing designated position must be 
personally notified in writing at least thirty days before testing.*° Similarly, 
applicants for testing designated positions are on notice that the position 
they are applying for requires urinalysis testing.4! The program as a whole 
is at least as specific in defining the circumstances giving rise to urinalysis 
testing as the programs in Skinner and Von Raab. In each case, there would 
appear to be virtually no facts for a neutral magistrate to evaluate in 
determining whether to authorize a particular test. Finally, the body’s 
tendency to metabolize the substances being tested for creates an exigency 
making the warrant impractical. For all of these reasons, courts are unlikely 
to require a warrant in the Navy’s drug screening program. 
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The issue of probable cause or individualized suspicion in the 
context of the Navy’s program is not so clear-cut. Certain aspects of the 
program are what might be called “known quantities” on the scale balancing 
the government’s interest against the privacy expectation of the employee. 
For example, the nature of the intrusion on the employee’s privacy under 
the Navy program (collection of a urine sample without direct observation) 
is not significantly different from that used in Von Raab. And, for applicants 
for TDP’s, the Navy program provides the same advance notice of urinalysis 
testing which was deemed in that case to diminish the employee’s expecta- 
tion of privacy. 


On the other hand, one of the unfortunate aspects of the Navy 
regulations is the failure to document some of the other factors which might 
further diminish the employee’s expectation of privacy. For example, 
Skinner and Von Raab opined that the employee’s expectation of privacy 
was diminished if the nature of the position involved either periodic medical 
examinations or background investigations, both of which intrude on 
privacy. One may safely assume that many of the testing designated 
positions under the Navy program require either background investigations 
or periodic medical examinations. Yet, none of the justification criteria for 
any of the TDP’s indicate whether medical examinations or background 
investigations are required for the position. 


This is a significant omission because lower courts following Skinner 
and Von Raab have tended to take the Supreme Court at its word when it 
says that the requirement of such examinations diminishes the employee’s 
expectation of privacy. In National Federation of Federal Employees v. 
Cheney,*? for example, the court cited the requirement for preemployment 
screening, background investigations, quarterly blood tests, annual medical 
examinations, annual criminal records checks, and periodic security inves- 
tigations as one factor in upholding the constitutionality of suspicionless 
urinalysis testing of civilian police, guards, and other law enforcement 
personnel. Similarly, in Moxley v. Regional Transit Services,*? suspicionless 
urinalysis testing of a bus driver was upheld in no small part because the 
employee’s expectation of privacy was diminished by a preexisting state 
requirement for biennial physical exams which required a urinalysis for 
items other than drugs. 


Whatever the precise weight to be given to the employee’s expecta- 
tion of privacy in a given position, the question still remains whether the 
government’s interest in suspicionless testing is sufficient to outweigh it. In 
this regard, Von Raab contains an ominous warning for the unwary 
government counsel. 


Von Raab was remanded on the issue of testing employees applying 
for promotion to positions in which they would be handling classified 
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materials. Although the Court agreed that the government’s interest in 
protecting truly sensitive information was compelling and that applicants for 
such positions could be compelled to submit to a urine test,“* the Court was 
not satisfied that the record demonstrated that all the employees who were 
designated for testing under this category were actually likely to gain access 
to classified information.** 


This seemingly innocuous action has had an immense impact on 
those lower courts which have since addressed the legality of urinalysis 
testing programs. The court, in Harmon v. Thomburgh,** noted that this 
disposition by the Supreme Court implied that some Federal employees 
were immune from suspicionless testing. If the Federal Government had a 
compelling interest in testing all its employees, there would have been no 
purpose in remanding to determine whether the “classified material” 
category,of employees in Von Raab had been overbroad and had included 
other employees who did not have such access. From this tenuous premise, 
the Harmon court leapt to the conclusion that the government’s interest in 
ensuring the integrity of its work force was not sufficient to justify 
suspicionless urinalysis testing. Instead, the court declared, only “a clear, 
direct nexus ... between the nature of the employee’s duty and the nature 
of the feared violation”*” by the employee was sufficient to justify suspi- 
cionless testing. 


At issue in Harmon was the Department of Justice’s Drug-Free 
Workplace Program which contemplated random urinalysis testing of 
Justice Department employees who (1) had access to top secret classified 
information; (2) were criminal prosecutors; or (3) had access to grand jury 
proceedings. After noting, as indicated above, that its reading of Von Raab 
implied that integrity of its work force was not a sufficient governmental 
interest to justify suspicionless testing, the court declared nearly the entire 
urinalysis testing program unconstitutional. Testing of those employees who 
had access to top secret classified information was upheld. As to criminal 
prosecutors and those with access to grand jury proceedings, however, the 
court declared the testing program unconstitutional (although it conceded 
in dictum that testing of drug prosecutors might be upheld if the Justice 
Department redrafted its program so as to place them in a different 
category from criminal prosecutors in general). If the government’s interest 
in the integrity of its work force is so weak that it cannot justify suspicionless 
testing even of criminal prosecutors, the number of personnel who might be 
testable could be so small that the cost of the program might outweigh its 
minimal benefits. 
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Similarly, Taylor v. O’Grady** addressed the constitutionality of the 
employee urinalysis testing program promulgated by the Cook County 
Department of Corrections in Illinois. The program called for annual drug 
screening of all correctional officers and correctional supervisors. The court 
dismissed Illinois’ contention that the state’s interest in the integrity of its 
correctional work force justified the suspicionless testing, citing the remand 
in Von Raab.*® More specifically, the court upheld the constitutionality of 
the government’s drug screening program only to the extent that it applied 
to correctional personnel who had (1) regular access to inmate population, 
(2) a reasonable opportunity to smuggle drugs into the inmate population, 
or (3) access to firearms by virtue of their duties. The program was found 
to be unconstitutional as applied to all other departmental personnel. 


Taken together, Harmon and Taylor illustrate just how seriously the 
courts have taken the remand decision in Von Raab as an indication that a 
much more important governmental interest than simply the integrity of its 
work force is necessary in order to justify suspicionless testing of govern- 
ment employees. The significance of this restrictive view in the context of 
the Navy’s Drug-Free Workplace Program is that a constitutional defense of 
its suspicionless testing cannot be based solely on the government’s interest 
in the integrity of its work force. Instead, the government must be prepared 
to show how the duties of each individual employee position are such that 
the government has a compelling interest in suspicionless urinalysis testing. 
Of necessity, this would entail a review of the specific duties associated with 
each of the 128 TDP’s contemplated by the program. 


IV. TESTING DESIGNATED POSITIONS UNDER THE NAVY 
PROGRAM 


A. The “Automatic” TDP’s 


It is appropriate to begin with the so-called “automatic” TDP’s 
which embrace Presidential appointees; members of the Nuclear Weapon 
Personnel Reliability Program (PRP), including those in the Military Sealift 
Command’s PRP; civilian mariners in the Military Sealift Command; 
employees of the various Navy Drug Screening Laboratories (NDSL’s); or 
personnel holding a top secret security clearance with access.5° 


It seems settled that employees holding top secret security clear- 
ances with access may be required to submit to testing®! No case law 
addresses the legality of designating Presidential appointees for testing. 
Although several cases have initially raised the issue, the government has so 
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far successfully avoided (on grounds of standing) an adjudication of this 
issue on the merits.52 Presumably, most Presidential appointees (in the 
Department of the Navy at least) hold a top secret security clearance with 
access; suspicionless testing could probably be defended on that basis. 
Additionally, as to civilian mariners of the Military Sealift Command, the 
functional description and justification criteria offered for these positions 
are probably sufficient to justify testing of this class of personnel by analogy 
to the railroad employees in Skinner. If the considerations of public safety 
were sufficiently compelling to justify testing of the railroad employees, 
presumably the same considerations of public and crew safety would be 
sufficient to justify testing of mariners on board ships at sea. 


The case of personnel in the PRP is somewhat more complicated. At 
least one circuit has had no trouble approving suspicionless urinalysis 
testing, of employees in the Army’s Chemical Personnel Reliability 
Program. There, however, plaintiffs were a research biologist and a 
pipefitter who had access to areas where experiments were being performed 
with lethal chemical warfare agents. Additionally, both had security clear- 
ances. Whether the same result would necessarily have obtained had their 
duties in the PRP been more of an administrative nature is unclear. For 
example, in National Federation of Federal Employees v. Cheney,** the court 
declined to approve the testing of chemical and nuclear sureties in the 
Army’s PRP carte blanche. Instead, it remanded to the district court for 
further clarification as to why certain classes of employees (such as 
secretaries, engineering technicians, research biologists, and animal care- 
takers) were included in this testing category. This is yet another example of 
the restrictive view of urinalysis testing which lower courts have taken in 
view of Von Raab’s remand order. Regarding the Navy’s designation of PRP 
personnel, many of the employees in the program undoubtedly have such 
close access to dangerous weapons and munitions that it can fairly be said 
that they perform “duties fraught with such risks of injury to others that 
even a momentary lapse of attention can have disastrous consequences.”>> 
On the other hand, the mere fact that someone is designated in the PRP 
alone will not be sufficient to justify suspicionless testing. The government 
will presumably still have to show how each person’s duties relate to public 
safety or access to classified materials. 


As to the designation of employees of the various Navy Drug 
Screening Laboratories as “automatic” TDP’s, the only case to address this 
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issue so far is, again, National Federation of Federal Employees v. Cheney,°® 
which declared suspicionless testing of civilian employees of drug screening 
laboratories to be unconstitutional. This is yet another example of how little 
weight the courts have attached to the government’s interest in the integrity 
of its work force. Although one might, at first glance, consider the 
government’s interest in the integrity of its work force to be at its strongest 
when the employees to be tested are drug screening laboratory personnel, 
the court did not seem impressed by this consideration, already having 
rejected it once in Harmon. 


B. TDP’s Based on the Employee’s Duties 
1. National security 


The national security category embraces ten different position titles 
and classification series*” involving security administration or intelligence 
operations. In both cases, the functional descriptions for the positions 
indicate that employees in such positions have access to and control of 
highly classified information.5* To the extent that such positions actually 
involve access to top secret classified materials, both Von Raab and Harmon 
would permit testing. But, if these positions actually involve access to top 
secret materials, the positions would automatically be designated a TDP 
anyway. For this category to have any relevance, then, one must assume that 
the classified materials at issue here are classified at some level below top 
secret. 


The testing program in Von Raab involved suspicionless testing of 
personnel with access to classified materials.°*° The Court agreed that 
employees with access to sensitive information could be required to submit 
to a urinalysis without apparent differentiation between levels of classified 
materials.©° Arguably, Von Raab approved compulsory testing of personnel 
with access to information classified at a level below top secret. On the other 
hand, the remand order instructed the court of appeals to “examine the 
criteria used by the Service in determining what materials are classified 

..-”61 Tt could also be argued that the Court intended that an employee not 
be subject to testing if the pertinent information, though classified, was not 
truly sensitive. 


The question of just how sensitive information must be to be “truly 
sensitive” within the meaning of Von Raab remains unanswered. Whether 
the facial classification assigned to the information by the government even 
makes any difference must be considered unresolved in the absence of more 
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explicit guidance by the Supreme Court. Harmon, however, considered this 
question in the context of unclassified information and noted that the 
Supreme Court, in that portion of its Von Raab opinion approving compul- 
sory urinalysis testing of employees with access to “truly sensitive” infor- 
mation, included a citation to its earlier decision in Department of the Navy 
v. Egan.®? Egan dealt with the denial of a security clearance to an individual 
who sought a job at a repair facility for nuclear submarines, information 
which Harmon described as “of the highest order of confidentiality.”°> On 
this basis, the Harmon court declared that portion of the Department of 
Justice’s Drug-Free Workplace Program which required random urinalysis 
testing for employees with access to grand jury proceedings unconstitu- 
tional. 


Of course, grand jury proceedings would not normally be classified. 
Therefore, Harmon does not really answer the question of whether Von 
Raab permits suspicionless testing of employees with access to information 
classified below top secret. The Supreme Court’s reliance on Egan, and the 
extraordinary sensitivity of the information at issue in that case, suggests 
that there is at least room for argument that Von Raab does not necessarily 
mean that the government can order suspicionless testing of personnel with 
access to such information. A more definite answer will have to await the 
developing case law. 


2. Protection of life and property 


The category of TDP’s dealing with protection of life and property 
embraces eight position titles and classification series: one railroad dis- 
patcher position, three firefighter positions, three air traffic control posi- 
tions, and one aircraft attendant position.“ 


The functional description and justification criteria for the railroad 
dispatcher position are so similar to the duties of the railroad employees in 
Skinner that this testing may be deemed lawful.®5 


The functional description for the firefighter positions emphasizes 
the need for “keen sensory perception and muscle coordination.”® The 
need for the employee to be physically fit is one reason given by the Von 
Raab Court for upholding urinalysis testing of drug interdiction personnel.®7 
Since the threat to public safety of drug-impaired firefighters would appear 
to be even more direct than a drug-impaired Customs Service agent 
engaged in interdicting drugs, it seems very likely this category will 
withstand constitutional challenge. 





62. 484 US. 518 (1988). 

63. 878 F.2d 484, 492 (D.C. Cir. 1989), cert. denied, 58 U.S.L.W. 3468 (U.S. Jan. 23, 1990) 
(No. 89-679). 

64. CPI 792-3, App. E, Ch. 2, § 2. 

65. Id. at App. E, Atch. 1. 

66. Id, at App. E, Atch. 1. 
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The functional description and justification criteria for the air traffic 
control positions and the aircraft attendant position indicates that such 
personnel are involved in calculating fuel consumption, recommending 
navigational procedures and optimal flight paths for aircraft, providing 
directions to aircraft pilots in flight regarding flight paths, and refueling and 
servicing aircraft on the ground.®* As one might expect in light of the 
overriding public safety considerations highlighted in Skinner, suspicionless 
testing for these positions has been upheld.®® 


3. Law enforcement 


The category of TDP’s dealing with law enforcement embraces four 
position titles and classification series: detective, police officer, guard, and 
criminal investigator. The functional description and justification criteria 
make clear that personnel in each of these categories are armed.”° As Von 
Raab upheld suspicionless testing of Customs Service personnel applying 
for positions in which they would be carrying firearms, suspicionless testing 
of these personnel is quite likely lawful. 


Moreover, in National Federation of Federal Employees v. Cheney,” 
testing of criminal investigators, guards, and police officers was upheld 
because of the threat to the public of a drug-impaired, gun-toting law 
enforcement official. Indeed, the courts have been willing to extend 
suspicionless testing to almost anyone required to carry a weapon. It has 
been held, for example, that the duty of the Secretary of Education’s 
personal guard to carry a firearm subjected him to suspicionless testing.’? 
Similar testing of Cook County, Illinois correctional personnel required to 
carry firearms was also upheld.” It therefore seems highly likely that the 


duty to carry a firearm will justify suspicionless testing of law enforcement 
personnel. 


4. Drug and alcohol rehabilitation personnel 


This category of TDP’s embraces three position titles and classifica- 
tion series: social science analyst positions, counseling and clinical psychol- 
Ogist positions, and health aide and technician positions.” The functional 
description and justification criteria lump all three positions together and 
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indicate such personnel “conduct or support rehabilitation counseling for 
individuals with drug or alcohol abuse problems.””> 


Case law requires that a distinction be drawn between counselors 
and noncounselors. National Federation of Federal Employees v. Cheney’® 
addressed the legality of the Army’s requirement that employees in its 
Alcohol and Drug Abuse Prevention and Control Program (ADAPCP) be 
subject to suspicionless testing. Cheney held that personnel attached to drug 
screening laboratories could not lawfully be subjected to suspicionless 
testing;’”? but the court upheld such testing of direct service staff in the 
ADAPCP program on the basis that, unlike employees of drug screening 
laboratories, they were chiefly engaged in drug counseling: 


The most basic rationale to support testing ADAPCP per- 
sonnel is that successful performance of their assigned duties 
May reasonably be viewed as depending on their abstinence 
from illicit drug use. It is apparent that drug counselors who 
themselves use illicit drugs, like drug-using interdiction 
agenis, may “because of their own drug use, [be] unsympa- 
thetic to their mission.”7® 


The court’s belief that the danger of misplaced sympathies was not nearly so 
real in drug screening laboratory employees led it to strike down testing of 
such personnel.7”9 


Application of the distinction to the Navy’s program yields the 
conclusion that suspicionless testing will be upheld as to the counseling and 
clinical psychologist positions. These positions are directly analogous to the 
counseling positions upheld for testing in Cheney. The constitutionality of 
testing in the other positions, however, is open to question. It is not clear 
from the functional description or the justification criteria that the Navy’s 
social science analyst positions or health aide and technician positions 
involve counseling. Indeed, that portion of the functional description which 
indicates some such personnel merely support rehabilitation efforts implies 
that some of the covered personnel perform administrative duties and do 
not engage in counseling. This may be especially true of the social science 
analyst positions, for example. 


Relevant case law has drawn a critical distinction between those who 
are engaged in drug rehabilitation counseling and those who are not. 
Although the counseling and clinical psychologist positions seem safe for 
testing, the other positions are much more questionable unless it can be 
shown that they involve direct counseling and rehabilitation efforts. 
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5. Public health and safety 


This category of TDP’s embraces fourteen position titles and classi- 
fication series involving medical, nursing, health technician services, phar- 
macist services, and dental services positions.®° In general, the functional 
descriptions and justification criteria for these positions emphasize two 
themes: the access of these personnel to controlled substances and the 
danger which drug-impaired medical personnel pose to patients.*! 


Predication of the suspicionless testing of these positions on their 
access to controlled substances is reminiscent of the “integrity of the 
workforce” argument which lower courts have routinely rejected on the 
strength of Von Raab. Of the two themes, the danger to the patient is clearly 
the stronger. 


Admittedly, a drug-impaired doctor is not likely to be in a position to 
cause a catastrophe on the scale the Supreme Court feared when it 
contemplated the possibility of drug-impaired railroad employees in Skin- 
ner. Still, cases since Skinner and Von Raab have emphasized the immediacy, 
not the scale, of the harm a drug-impaired employee might cause. In 
Cavazos,®? for example, the plaintiffs contended that drug testing of motor 
vehicle operators could not be justified because a drug-impaired motor 
vehicle operator would not be likely to cause an accident involving the sort 
of massive damage and injuries that the Supreme Court envisioned in 
Skinner. Indeed, they noted, a drug-impaired motor vehicle operator would 
not be likely to cause any damage or injury any greater than is normally 
associated with a routine auto accident. The court rejected this argument, 
a that the immediacy of the harm, not the magnitude, is the critical 
actor.®? 


Consequently, it seems likely that the danger of drug-impaired 
medical personnel causing injury or death to a patient by virtue of an 
incorrect diagnosis or treatment will justify suspicionless testing of medical 
doctors, nurses, and probably also pharmacists. The argument is more 
tenuous as applied to testing of dental services positions, which are limited 
to dental assistants and hygienists, given the lesser threat. 


6. Operation or maintenance of transportation or major 
mechanical or electrical equipment 


This category of TDP’s is comprised of eighty-nine position titles and 
classifications.®* Positions relating to aviation (e.g., pilots, navigators, flight 
engineers, and aircraft repair positions) involve public safety on a scale 
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commensurate with that of Skinner, and testing of these positions would 
likely be upheld. Indeed, testing for positions of this nature has been upheld 
in two cases since Skinner.®> 


Testing for motor vehicle operators should also be upheld. The 
functional description and justification criteria for these positions indicate 
that the positions include automobiles, trucks, and buses.®** Testing for bus 
drivers has been upheld®’ in two cases on public safety grounds analogous 
to Skinner. On the other hand, at least one case®* has rejected suspicionless 
testing for motor vehicle operators of the Postal Service. The better view, 
however, is that of Cavazos,’° which upheld testing of motor vehicle 
operators of the Department of Education on the basis that even a 
momentary lapse of attention on the part of a drug-impaired driver could 
cause a potentially fatal accident. The “immediacy of harm” argument 
should prevail. 


The remaining positions in this category deal either with operation of 
heavy equipment or with repair or maintenance of ship and aircraft 
components or positions involving similar tasks. The functional descriptions 
and justification criteria of all these positions indicate that they bear so 
directly on public safety that a brief failure of attention could result in 
serious injury to others. This was the overriding consideration in Skinner 
and, for that same reason, testing for all these positions should survive 
judicial scrutiny. 


Vv. CONCLUSION 


In its general outlines, the Department of the Navy’s Drug-Free 
Workplace Program is constitutional. It serves a specialized need beyond 
the normal objectives of law enforcement. Most of the testing is directed at 
employees whose job performance directly affects public safety. Addition- 
ally, the nature of the program is such that the fourth amendment does not 
require a warrant prior to testing. 


Of the many testing designated positions, only a few will actually 
require some degree of probable cause or individualized suspicion prior to 
testing. Those TDP’s which contemplate suspicionless testing should be 
upheld. , 


The battleground over the legality of compulsory employee urinal- 
ysis testing is rapidly shifting from the fourth amendment to various 
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statutory defenses. Would-be plaintiffs are already looking to provisions of 
the Civil Service Reform Act prohibiting discrimination against any em- 
ployee (or applicant for employment) on the basis of conduct which does 
not adversely affect job performance. In general, the government has 
prevailed against such claims, but the government’s success thus far has 
chiefly been to avoid any adjudication of such claims on the merits.%! 
Additional challenges will be forthcoming on the question of whether 
disciplinary action against an employee who tests positive violates the 
Rehabilitation Act of 1973.9? On this issue, the government thus far has’ 
been less successful.9 


These issues are only beginning to be developed in litigation. For the 
present, the most fundamental issue confronting the Navy’s Drug-Free 
Workplace Program is the fourth amendment. And, on this issue, the Navy 
can expect fair winds and following seas. 
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THE EXCLUSIONISTS AND THEIR MESSAGE” 


Colonel Paul E. Roush USMC (Ret.)** 


I. INTRODUCTION 


This article analyzes some of the recurring themes used by the 
“exclusionists,” those who want to exclude military women from assignment 
to combat units. Four prominent themes are: concern about qualifications 
for combat, psychosexual concerns, readiness for combat, and societal 
intrusion. After describing each of these four themes from the exclusionist 
perspective, the problems within each will be discussed. Finally, the notion 
of equal opportunity, a theme which is largely absent from the exclusionist 
school of thought, will be examined. 


Il. “WOMEN AREN'T QUALIFIED FOR COMBAT” 


Women, of course, are smaller than men—hence, not as strong. 
They are able to do fewer pull-ups than men. They run more slowly than 
men, suffer more injuries as a result of strenuous physical exertion, and 
cannot carry as heavy a load.! 


While lack of physical strength is a major shortcoming, it is not the 
only prerequisite that women lack. They are also psychologically unfit. They 
are not as aggressive as men. They are less daring. They are better suited for 
the more tedious, routine tasks—tasks that require little imagination.” 


The ultimate “proof” that women are unfit for combat is the appeal 
to tradition. Is it reasonable, the exclusionists ask, to believe that women 
could possibly be qualified for the horrors of combat but that all societies in 
the history of the world have failed to recognize it? 





* The articles in this section were adapted from papers presented by the 
authors at the Women in Combat: Policy v. Legality symposium sponsored by 
the Women’s Law Caucus of The Catholic University of America, Columbus 
School of Law in Washington, D.C. on April 21, 1990. The Naval Law Review 
is indebted to Ensign Carrie A. Downey-Higgins, JAGC, USNR, for her 
assistance in the preparation of these articles for publication. —Ed. 
** Colonel Roush was graduated with a B.S. from the U.S. Naval Academy in 
1957. He earned a masters and Ph.D. in education at American University in 
1969 and 1972. He also holds a masters of international public policy (Soviet 
studies) from the Johns Hopkins University School of Advanced International 
Studies. He has served on the faculty of the National War College and the 
Industrial College of the Armed Forces. He is currently an Assistant Professor 
in the Leadership and Law Department at the U.S. Naval Academy. 
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How might we respond to the qualification issue? The first step is to 
establish reasonable standards as prerequisites for assignment to combat 
service. “Reasonable” means the standards must be within the spirit of the 
Supreme Court decision in Griggs v. Duke Power Company® which forbids 
the use of non-job-related hiring or promotion criteria if they have the effect 
of excluding a disproportionate number of women or minorities. That 
means every standard must either be combat-specific or not exclude 
women. In his book, Brian Mitchell cites an assessment of Navy jobs which 
concluded that more than eighty-four percent of all shipboard duties 
require heavy lifting.* That is simply false. I have served on ships and I work 
with naval officers every day. They tell me, and my own experience confirms, 
that the number is overstated by a factor of about four. 


Size is an example of a frequently misused criterion. Neil Golightly 
mocks a woman sentry at an Army base in Germany because she is only 5’6“ 
tall.5 I have a son who is 5’6” tall. He is an Air Force pilot and has frequently 
been cited for his outstanding performance of duty. Years ago I attended his 
graduation from flight school. Most of the awards at the graduation 
ceremony were won, not by my son—but by women. Physiologically, women 
are better able to “pull G’s” than men. Nevertheless, women are not 
permitted to fly combat aircraft, regardless of their ability. They are 
precluded solely by a political decision springing from an ideological base. 
If size really is a critical element in the qualification equation, consider that 
American women are slightly larger than the Viet Cong and the North 
Vietnamese we opposed in that Southeast Asian conflict. That should 
provide some notion of the handicap under which women would operate in 
combat. If we could have settled that conflict with a weight-lifting contest, 
the outcome might have been different. 


One of the difficulties in the whole combat-exclusion discussion is 
the tendency toward “worst-casing.” Former Secretary of the Navy James 
Webb’s particularly graphic description of his infantry unit’s experiences in 
Vietnam has become the standard reference whenever someone holds out 
the possibility that women might be assigned to combat units.° Some women 
would be qualified for service in infantry units if the standards were 
combat-specific. But, infantry is not the only combat arm. Closing with the 
enemy is not the only combat option. I was an artillery officer for several 
decades. When a 155-millimeter artillery round detonates, it scatters several 
thousand fragments over a fifty-meter bursting width without regard for the 
gender of the person who pulls the lanyard. The exclusionists, of course, are 
not looking for ways to open up combat position to women. Thus, they tend 
to couch the combat exclusion question in terms of hand-to-hand combat- 
—rarely do they talk about women flying aircraft in combat missions or 
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serving on combatant ships. It is essential to their objectives that the 
imagery offend the public’s sensibilities. 


How about the argument that women are suited only for tedious, 
routine assignments? The Naval Academy administers a fairly comprehen- 
sive battery of personality tests to midshipmen both prior to and upon their 
arrival. A higher proportion of women midshipmen have a greater ability to 
see patterns, relationships, and meanings beyond facts. They see the big 
picture more quickly, prefer learning and using new skills, and are more 
comfortable with the abstract and symbolic. The men focus more on the 
facts, attend better to details, prefer using previously learned skills, and are 
more comfortable with the concrete and practical. In a nutshell, men are 
more suited to the routine than are the women. 


The testing also reveals some differences in the way men and women 
midshipmen make decisions. In the aggregate, men do so using an imper- 
sonal, objective approach while women are more likely to rely on personal, 
value-based components. Women consider the personal investment of self 
and others while men think more in terms of consequences and cause-and- 
effect. The issue bears on research done using recent West Point male 
graduates.’ Their weakest attribute, as rated by their battalion commanders, 
was the ability to talk with troops. They also scored low in developing 
subordinates and demonstrating concern for troop welfare. The tests 
corroborate Mitchell’s observation that women derive their greatest job 
satisfaction from “working with troops, helping troops.”® In other words, 
women officers prefer the tasks which West Point male graduates are least 
equipped to perform. Surely we could all agree that troop welfare and 
development, and senior-subordinate communication, are important on the 
battlefield. 


In answer to the objection of tradition, several points are worth 
noting. One—technological change is a reality. The exclusionists write as if 
wars were still waged primarily with axes. During most of history, brute 
strength has been a criterion for performance in combat; but, times have 
changed. For example, troops can now be transported by helicopter in 
minutes, over distances that would have taken days of incredible exertion in 
previous wars. 


A second response to the tradition theme is that some tradition is not 
worth preserving. In the building where I work, pictures of all Naval 
Academy graduates who have been awarded the Congressional Medal of 
Honor are on display. Not one of them is black. Does that mean that whites 
perform better in combat than blacks or that most of the years during which 
our tradition accumulated were marked by systematic, invidious exclusion 
on the basis of race? When I was a midshipman, one of my 1,300 classmates 
was black. There was one black lieutenant in my Marine Corps Basic School 
company. He, of course, could not be served in Quantico restaurants— 
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twenty-five miles from our nation’s capital. On road trips, my black 
teammates on the Quantico Marines football team sat in the bus while the 
rest of us ate our meals in restaurants. We tolerated and participated in a 
tradition as old as the nation. We did it without any sense of guilt because 
we made the facts fit our beliefs. We told ourselves that our actions would 
support combat readiness and that to contravene tradition would degrade 
combat readiness. We argued that blacks would not perform well in combat; 
they were not qualified; they were not intelligent enough; they would break 
and run in time of danger; they were not psychologically equipped to lead 
whites in combat; and whites were not psychologically equipped to accept 
orders from those whom the culture had designated as less than equal. The 
exclusionists’ arguments to exclude women are precisely analogous. 


III. THE PSYCHOSEXUAL CONCERN 


Men, according to Mitchell, have a craving for nonerotic psycholog- 
ical bonding with other men. Webb cites approvingly the notion that this 
male bonding creates the climate in which masculinity can be celebrated 
with abandon.!° While the bonding process is innate and is linked to the 
presence of the testosterone hormone, the effect is enhanced by intense 
levels of competition marked by extreme aggression.!! Here, again, women 
are disadvantaged; they have neither the requisite testosterone level nor the 
stomach for the aggressive milicu. Accordingly, they do not bond with one 
another or with men. To make matters worse, their very presence destroys 
the possibility of bonding for the men and leads to psychic emasculation, 
stifling of masculinity, and even sterilization of the whole process of combat 
leadership.!2 


It is difficult to respond to the allegation that women can’t, don’t, or 
won't bond. It is a strange assertion, given the decades of extremely effective 
bonding among guerrilla, terrorist, and assorted revolutionary and Marxist 
groups. Mitchell attempts to trivialize this point by saying it is a “worthwhile 
observation only if the minds of Abu Nidal and G.I. Joe are more alike.’’ 
That is not a response. It does not address what is a very serious objection 
to exclusionist claims. The Marines in my Combined Action Group in 
Vietnam fought against women combatants, and they saw no evidence that 
mixed-gender Vietnamese could not bond. Mixed-gender police teams 
everywhere are able to bond, to rely on one another in life-threatening 
situations. Whatever one believes about their political views, it seems 
absurd to argue that women in feminist groups do not bond. 


In the racially charged era of the Vietnam war, there was often a 
bonding problem between black and white males for whom exposure to 
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enemy was not imminent. All that changed, of course, when the firing 
began. Interracial bonding suddenly became very “do-able.” It is disingen- 
uous to state that it would be otherwise with intergender-bonding. If even 
the staunchest supporter of the combat exclusion rules were given the 
option to “bond with this woman or die,” he would bond. Even bigotry has 
its limits. 


IV. “WOMEN DEGRADE READINESS” 


Women degrade readiness of all military units, but most especially of 
combat units. In addition to the psychosexual phenomenon and the reduced 
strength, speed, and aggressiveness of women, the effect is amplified when 
women are pregnant—thus, not permitted to deploy on ships or to work 
more than forty-hour weeks during the last half of gestation.’* Single 
parents, in whose ranks women are overrepresented, further add to the 
administrative burden, and additional compensatory work is required from 
military men.}5 


Lost time is an important aspect of the whole readiness issue. The 
exclusionists like to talk about pregnancy and single parenting as prime 
sources of lost time. Mitchell points out, however, that no one knows for 
sure which gender has the highest rate of lost time when all causes are 
considered. The data available, while not recent, show much more lost time 
for men than for women when all causes are considered.!® Golightly 
acknowledges that fifty to seventy percent of the time of all chiefs and 
division officers on ships is spent dealing with problems arising from various 
manifestations of what he euphemistically calls boyish aggression.‘7 If lost 
time statistics were to include the time lost to supervisors in dealing with the 
various disciplinary problems, there is no doubt that the rate for males 
would exceed that for females by a wide margin. To the extent that one’s 
readiness concern is for lost time, the exclusionists own evidence argues that 
the problem will be fixed faster by reducing the proportion of men in such 
units. 


The experience of two women Marine officers provides additional 
insight into the issue of readiness. Both attended “Bull Dog,” a pre-Basic 
School screening process at Quantico. Part of that screening included 
thirteen opportunities to attack various positions as a means of learning 
squad tactics. Unfortunately, the women were not permitted to participate 
in the attacks because offensive combat was deemed inappropriate for 
them. Accordingly, when they reported to The Basic School, they were 
competing with their male counterparts in learning higher level tactics 
without having first been exposed in the same way the men were to the more 
basic levels. To further complicate matters, the women were not permitted 
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to attend The Basic School with their original cohorts, but had to wait four 
months until a sufficient pool of women officers arrived to form a separate 
women’s platoon. The opportunities for full integration remained restricted 
for the duration of their training. Both the men and the women were the 
losers in this failed opportunity to learn from each other. Professionally, the 
women will not have the credibility with either their peers or their troops 
that rigorous, integrated exposure to tactics would have provided. A 
subsequent class was integrated on an experimental basis. This issue 
requires commitment, not study. Institutional resistance does more damage 
to readiness than any issue yet raised by the exclusionists. 


V. THE SOCIETAL INTRUSION THEME 


The essential perspective of the societal intrusion theme is that the 
military knows from long experience in war and peace how it functions best. 
Whenever society attempts to impose alien values on the military, those 
attempts must be resisted by every means at the warrior’s disposal. For 
Webb, the threat was multi-faceted. There were spineless politicians, social 
do-gooders and experimenters, Department of Defense civilians, and 
“occupational-model” managers of all kinds.1* For Mitchell, the issue is far 
more focused. While the assault may come from many quarters, it is 
controlled and directed from a single entity, namely the forces of 
feminism.!® Feminists have enormous power, but repeal of the combat 
exclusion legislation is essential to improve their chances to secure passage 
of the equal rights amendment. Thus, they have made the military their 
battlefield. It is a means to an end.?° 


How does one respond to such arguments? The unwillingness of the 
exclusionists to submit to Congress is both intractable and difficult to 
excuse. All military officers take a single oath. It is to support and defend 
the Constitution. We do not even take an oath to defend the country. The 
Constitution is our ultimate ethical reference point as military officers. It 
grants to the Congress the power to make rules for the government and 
regulation of the armed forces. Public Law 94-106, which authorizes women 
at the service academies, is such a rule. Fidelity to their oath requires that 
cadets, midshipmen, and commissioned officers not only tolerate but 
actively pursue and support its implementation. Either that or resign. Both 
Webb and Mitchell write extensively and approvingly about resistance to 
that congressional legislation at the academies. Casting it in the most 
favorable light possible, the resistance they describe and to which they 
wittingly or unwittingly contribute is unethical, unprofessional, and undis- 
ciplined. 


Imagine yourself a woman cadet in your plebe year at West Point. 
You are in an utterly powerless position. You see a male upperclassman 





18. Webb, supra note 5, at 146. 
19. Mitchell, supra note 1, at 8. 
20. Id. at 8. 
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and say “Good morning, sir,” as is required of you. His response—“It’s not 
going to be a good morning until you goddamn bitches get out of here.” The 
exchange is quoted by Colonel George Crocker, West Point class of 1966, in 
the book The Long Grey Line.?! Crocker was given one of the companies 
that included the first women cadets in West Point’s history. He found the 
chauvinist hysteria inane, the complaints about women fatuous, and the wild 
rumors about the womens’ companies altogether contemptible. His findings 
constitute a perfect description of the exclusionist mindset fifteen years 
later. Is it possible, after the civil rights experience of recent years, to remain 
unaware that bigotry degrades performance? How much intelligence does it 
take to understand that failure to oppose such behavior denigrates readi- 
ness far more than one’s score on an arbitrarily devised physical fitness test? 


VI. EQUAL OPPORTUNITY: THE ABSENT THEME 


‘The four themes—dqualifications, psychosexual concerns, readiness, 
and societal intrusion a—are widespread in the exclusionist community. In 
my search for themes, one was conspicuously absent. The exclusionists do 
not promote the theme of equal opportunity, a shortfall I want to address via 
a personal example. I served in combat jn Vietnam in 1966 and 1967 and as 
a Naval Attache in Moscow from 1977 to 1980. My selections for subse- 
quent assignments at the National Defense University, then as a Ford 
Foundation Fellow, and finally to the faculty at the Naval Academy all were 
linked to having had the combat and Moscow tours—tours from which 
women are excluded. Without those “males-only” tours, the subsequent 
selections would have been highly unlikely. Opportunity is cumulative. 
Under the combat exclusion formula, lost opportunity is one of the ways 
women are punished simply for being women. 


For all the exclusionists, the issues of rights, opportunities, equity, 
and equality are downplayed or even subtly opposed. Mitchell provides a 
graphic example of the latter approach: 


Feminism owes nearly all its success to the Western world’s 
unqualified enthusiasm for an ill-defined doctrine of equality. 
Once the leaders of the American and French revolutions 
thoroughly discredited the belief that God arranged societies 
according to His own inscrutable design, giving some men 
authority over others and all men authority over women, 
nothing remained to keep the proposition that all men are 
created equal from being extended, in the minds of some, to 
include women.?2 


The essence of that statement suggests three views: First, the precepts of the 
Constitution are not a good idea; second, the idea of equality is suspect; and, 
third, equality for women is an idea that should not be pursued. It may also 





21. Atkinson, The West Point Story, U.S. News & World Rep. (Oct. 9, 1989). 
22. Mitchell, supra note 1, at 199. 
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reflect a yearning for the subordination of the Constitution to a particular 
religious frame of reference. The statement represents, in my view, the core 
of the ideology of a significant element of the exclusionist. It is a perspective 
that no ethical person could act upon while simultaneously remaining in the 
military. 

The time has come for us to think rationally about the kind of 
military that will best serve the needs of the whole society and then get on 
with creating it. For too long we have allowed the exclusionist perspective to 
shackle our thought. We need to shed that ideological encumbrance. 
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THE COMBAT EXCLUSION FOR WOMEN 
AVIATORS: A CONSTITUTIONAL ANALYSIS * 


Major Marilyn A. Gordon, USAF ** 
Captain Mary Jo Ludvigson, USAF *°** 


I. INTRODUCTION 


Throughout history, women have played some part in fighting 
wars—be it formally or informally—in this country and around the world. 
Over time, however, women’s roles in their societies have changed. So has 
the nature of war. Modern warfare has changed the roles of combatants to 
a great extent, particularly for the United States Air Force. Today, the Air 
Force fights from missile silos and from fighter and bomber aircraft, far 
above the traditional field of battle, impersonally dropping bombs on 
predetermined targets. This is not hand-to-hand combat. Is the idea of 
excluding Air Force women from combat justified in the context of modern 
warfare and redefined roles for women? Notwithstanding the traditional 
view of women involved in combat, this article analyzes the constitutionality 
of the exclusion of Air Force women from assignments in combat aircraft. 
The primary discussion focuses on the Air Force, since the circumstances 
are in many ways different from those of the Army, Navy, and Marine 
Corps. 


II. THE COMBAT EXCLUSION STATUTES 


As an emergency measure during World War II, women were 
brought into the Army, Navy, and Marine Corps to augment the forces to 
make more men available for combat. The legislation that established the 
women’s organizations was to expire at “the end of the emergency, plus six 
months.”! When the war ended, the military was confronted with resolving 
the status of women who had served in the war and deciding whether 
women should become a permanent part of the armed services. The Senate 
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introduced several bills in 1947 to establish a regular corps of women in 
each of the services.? Ultimately, the “combat exclusion” became a provi- 
sion of this legislation. 


The statutory exclusions for women in combat are codified in Title 
10 of the United States Code, at Sections 6015 and 8549 for the Depart- 
ments of the Navy and Air Force, respectively.2 No statute precludes the 
assignment of Army women to combat positions. The Air Force exclusion 
currently reads as follows: “Female members of the Air Force, except those 
designated under section 8067 of this title, or appointed with a view to 
designation under that section, may not be assigned to duty in aircraft 
engaged in combat missions.” The Navy/Marine Corps exclusion is more 
specific: 


The Secretary of the Navy may prescribe the manner in which 
women officers, women warrant officers, and enlisted women 
members of the Regular Navy and the Regular Marine Corps 
shall be trained and qualified for military duty. The Secretary 
may prescribe the kind of military duty to which such women 
members may be assigned and the military authority which 
they may exercise. However, women may not be assigned to 
duty on vessels or in aircraft that are engaged in combat 
missions nor may they be assigned to other than temporary 
duty on vessels of the Navy except hospital ships, transports, 
and vessels of a similar classification not expected to be 
assigned combat missions. 


The idea of revising or eliminating the combat exclusion continues to 
be raised and debated. The issue received considerable attention when 
women participated in the U.S. invasion of Panama in December 1989. The 
activity in Panama prompted Representative Patricia Schroeder to declare 
that she would introduce legislation that would allow a test period for 
women in combat positions. This legislation was introduced on January 23, 
1990, but deals only with a test program for the Army and no mention is 
made of the current legislatively mandated combat exclusion.‘ Prior to the 
Panama situation, however, the Senate already had been considering some 
changes.> 





2. Id. at 1-9; 94 Cong. Rec. 6473 (26 May 1948). 

3. 10 U.S.C. § 6015 (1948, 1956, 1978, 1980); 10 U.S.C. § 8549 (1948, 1956). 

4. 136 Cong. Rec. H36 (23 Jan. 1990). The bill, H.R. 3868, was referred to the House 
Committee on Armed Services. 

5. On Feb. 26, 1987, Sen. William Proxmire introduced S. 581, which would have 
increased combat-related assignments for women. 133 Cong. Rec. S2503 (26 Feb. 
1987). The bill was referred to the Committee on Armed Services, but it was not 
reported out. The Air Force portion of the bill read as follows: SEC.3. AIRCRAFT 
TO WHICH WOMEN MAY BE ASSIGNED. The text of section 9549 of title 10, 
United States Code, is amended to read as follows: (a) Female members of the Air 
Force may not be assigned to duty in aircraft engaged in combat missions. (b) The 
prohibition in subsection (a) does not apply to female members of the Air Force 
designated under section 8067 of this title (or appointed with a view to designation 
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While Congress has shown great interest in recent years in the topic 
of the utilization of women in the military, no action has been taken to 
eliminate the combat exclusion. No evidence has been produced that shows 
placing women into aerial combat limits military capability. On the contrary, 
excluding women from combat positions may be an inefficient use of 
personnel. Specific capabilities of individuals are not being employed to 
their fullest extent. Moreover, the services cannot rotate people among 
certain jobs without taking into account their gender. Congress has made 
decisions, therefore, not based upon military necessity but, instead, upon 
sexual stereotypes. 


Ill. COMBAT EXCLUSION IN THE AIR FORCE 


For many years, the services used the combat exclusion to relegate 
women to “traditional” women’s jobs. Many occupations gradually began to 
open up to women, such as aircraft mechanics and security police. In 1977, 
the Air Force decided to open Titan missile positions to women,° but 
Minuteman missiles remained closed to women until 1985; pilot training 
was opened in 1976 and navigator training in 1977.7 Women first entered 
the service academies in 1976. Gradually, various aircraft and other 
positions were opened to women as “combat” was redefined by the Air 
Force over the years. 


In September 1987, the Secretary of Defense established a Task 
Force on Women in the Military. The Task Force developed a standard 
“risk rule” for determining which noncombat positions and units to close to 
women. Under this rule, services can exclude women from service in 
noncombat positions or units on grounds of risk of exposure to direct 
combat, hostile fire, or capture. The type, degree, and duration of the risk, 
however, must be equal to or greater than that experienced by combat units 
in the same theater of operations.® 


Based upon this risk rule, the Air Force decided which positions 
would be closed to women.® Air Force Regulation 35-60 states the risk rule 





under that section) or to female members assigned to duty in reconnaissance, training, or 

transport aircraft (emphasis added). 

Holm, Women in the Military 325 (1982). 

7. Government Accounting Office Report GAO/NSIAD-88-222, Women in the Military, 
More Military Jobs Can Be Opened Under Current Statutes 9 (1988) [hereinafter 
GAO Report]. 

8. The task force report, which the Department of Defense (DOD) issued in January 
1988 recommended adoption of the risk rule by each of the services. The Secretary of 
Defense directed the services to (1) incorporate the risk rule when deciding which 
noncombat positions and units they would open to women, and (2) review positions 
and units in light of the risk rule to see which currently closed positions and units can 
be opened. Jd. at 1-2. 

9. For enlisted women, Air Force Reg. 39-1 lists the following career fields as closed: 
defensive aerial gunner, flight engineer specialist (helicopter), pararescue/recovery, 
tactical air command and control, combat control operator, sensor operator, and 
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as follows: 


Combat exclusion policy precludes the assignment of women 
to the following: 


(1) Aircraft, whose principal mission involves aerial com- 
bat ..., defined as: 


(a) Delivery of munitions or other destructive mate- 
rials against an enemy. 


(b) Aerial activity over hostile territory where enemy 
fire is expected and where risk of capture is substantial. 


(2) Noncombatant positions or units where the type, 
degree, and duration of risk of direct combat, exposure to 
hostile fire, or capture is equal to or greater than the air, 
sea, or land combat units with which they are normally 
associated in a given theater of operations. 


(3) Instructor of staff positions where training or experi- 
ence in combat aircraft is a prerequisite.!° 


The Air Force also restricts recruiting in certain jobs based upon the 
need to rotate men in and out of combat positions overseas. The combat 
restrictions have also led the Air Force to limit the number of women it 
takes into pilot training." Only pilot and navigator positions are restricted 
to women officers due to the combat exclusion. Based upon this restriction, 
the Air Force greatly limits the number of women assigned to pilot and 
navigator training for the unrestricted, noncombat slots. Using a formula 
based on interest of women in becoming pilots and navigators and the 
number of new pilots and navigators needed each year, the Air Force in 
1986 allowed only 60 women to enter pilot training and 14 women to enter 
navigator training.12 The General Accounting Office found this policy to be 





ground radio communications (parachutist). AFR 39-1, Airman Classification, 1 Feb. 
88, Atch. 51. 

10. AFR 35-60, Combat Exclusions for Women, 18 Aug. 89, para. 2a. Based on the risk 
tule and the specific combat exclusion, the following aircraft were closed to women: 
A-7, A-10, AT-38, B-1, B-52, CV-22, C/HC/MC/AC-130, C-141 AIRD&“)P/SOLL, 
F/RF-4, F-5, F-15, F-16, F-106, F/FB/EF-111, CH/HH-3, HH-60, MH-53, OV-10, 
OA-37, ST-71. Id. at figure 1. The Secretary of the Air Force recently opened C-141 
airdrop missions, C-130 aircraft, and the C-17 to women. In addition, medical/physi- 
ological restrictions on women flying U-2 and TR-1 aircraft have recently been lifted. 
If S. 581 had been passed, the GAO predicted that some of the aircraft currently closed 
to Air Force women would have been opened, including the SR-71, RF-4, C-130, 
OV-10, and EF-111. Headquarters Military Personnel Center, Randolph AFB mes- 
sage 26220SZ DEC 89, Subj: Combat Exclusion Policy Regarding Women in the Air 
Force; GAO Report, GAO/NSIAD-88-197BR, Women in the Military, Impact of 
Proposed Legislation to Open More Combat Support Positions and Units to Women 
6 (1988) [hereinafter GAO Report II]. However, the Air Force recently retired the 
SR-71 from the inventory. 

11. GAO Report II at 20-21. 

12. Id. 
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“unnecessarily restrictive,” and recommended that the Air Force “allow all 
unrestricted pilot and navigator openings to be available for competition 
based on individual qualifications without regard to gender.”’!? 


Access to certain jobs is not the only problem with the combat 
restrictions. Women officers do not have the same opportunities to advance 
in their careers as a result of the inability to be assigned to combat aircraft. 
The effect of the exclusion on women’s career progression was considered 
in a series of hearings in 1987 and 1988 on Women in the Military by the 
Military Personnel and Compensation Subcommittee of the Committee on 
Armed Services, House of Representatives. In one of these hearings, when 
questioned by Representative Byron on the issue, Sandra Carson Stanley 
testified: 


[CJombat exclusion prevents women from attaining experi- 
ence that often serves as the basis for promotion. So, in fact, 
while it is not officially limited, their progression in rank, by 
policy or by legal mandate, there is a problem with women 
having the experience that is often necessary to attain the 
higher rank.’* 


IV. THE CONSTITUTIONAL ARGUMENT 


To contest the constitutionality of the combat exclusion, a female 
aviator would probably be required to file a suit in a Federal court alleging 
denial of equal protection of the laws under the fifth amendment to the 
Constitution on the basis of her gender. To demonstrate standing to 
challenge her exclusion from flying combat aircraft, a female aviator must 
demonstrate that she possesses the necessary pilot qualifications, is pre- 
pared to fly combat aircraft, and she would be able and willing to fly such 
aircraft but for the combat exclusion laws. 


Equal protection of the laws does not mean that all laws must be 
universal; nor does the concept require that all persons must be treated 
equally in all instances. Instead, equal protection means that all persons 
similarly situated shall be treated alike.!> In the case of the female pilot, she 
is similarly situated with respect to male pilots in that both are ready, 
willing, and able to train in combat aircraft after the completion of 
undergraduate pilot training. Both have met all the normal criteria for 
selection. The woman is unable to compete for the combat aircraft for no 
reason other than her gender. 


Nonetheless, all laws classify and, in doing so, treat persons differ- 
ently. The combat exclusion laws classify on the basis of sex. An equal 





13. Id, at 26-27. 


14. At the time of the hearings, Sandra Carson Stanley was a Visiting Assistant Professor 
and Director of Gerontology, Department of Sociology and Anthropology, Towson 
State University. 100th Cong., 1st & 2d Sess. 89 (1988) [hereinafter Stanley testimony]. 

15. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920). 
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protection analysis examines the purpose for the classification and deter- 
mines whether the classification is reasonable. If the classification is 
reasonable under the applicable standard of scrutiny, the challenge will be 
unsuccessful. Three standards of review for challenges based upon equal 
protection have emerged from Supreme Court rulings. 


A. The Rational Relationship Test 


In early cases involving gender discrimination, the Supreme Court 
applied the rational relationship test in determining whether to uphold the 
legislation. To meet the rational relationship test, a court must be satisfied 
that the classification is “reasonable, not arbitrary, and must rest upon some 
ground of difference having a fair and substantial relation to the object of 
the legislation so that all persons similarly circumstanced shall be treated 
alike.”!6 Courts will be extremely deferential to the intent of the legislature 
and, in most cases, will uphold a classification based upon “a state of facts 
that reasonably can be conceived to constitute a distinction, or difference in 
state policy.”?7 


In Goesert v. Cleary, Liquor Control Commission of Michigan, for 
example, the Supreme Court held that the state of Michigan could prohibit 
women from being barmaids and, at the same time, make an exception in 
favor of the wives and daughters of owners of liquor establishments.!* The 
Court applied the rational relationship test, hypothesized about the reasons 
of the state legislature in passing the law, and concluded that “the line they 
have drawn is not without a basis in reason.”!® As can be seen from 
decisions applying the rational relationship test, as long as the classification 
is reasonable, a challenge within the context of rational relationship will not 
succeed. 


B. The Strict Scrutiny Test 


The Supreme Court applies a strict scrutiny test in cases involving 
classifications based upon race, national origin, religion, and certain funda- 
mental rights. The strict scrutiny test requires that the government must be 
pursuing a “compelling state interest” and that the classification must be 
“necessarily related” to that compelling interest. 


The Supreme Court applied strict scrutiny, for example, in Loving v. 
Virginia.» In Loving, a black woman and a white man were convicted of 
violating a Virginia criminal statute prohibiting interracial marriage. Find- 
ing the state law unconstitutional on equal protection grounds, the Court 
held that “the Equal Protection Clause demands that racial classifications, 
especially suspect in criminal statutes, be subjected to the ‘most rigid 





16. Id, at 416. 

17. Allied Stores v. Bowers, 358 U.S. 522, 530 (1959). 
18. 335 U.S. 464 (1948). 

19. Id, at 467. 

20. 388 US. 1, 11 (1967). 
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scrutiny’ and if they are ever to be upheld, they must be shown to be 
necessary to the accomplishment of some permissible state objective.”2! 
Unless a court were willing to recognize a “fundamental right” to fly or 
serve in combat, the strict scrutiny test would probably not be applied. 


C. The Intermediate Review 


In the late 1970’s, an intermediate level of review which existed 
somewhere between the extremely deferential review in the “rational 
relationship” test and the usually fatal “strict scrutiny” test emerged. This 
test initially involved gender discrimination. In Reed v. Reed,?? the Court 
reviewed an Idaho statute which provided a preference for males over 
females in applications for letters of administration in settling an estate. The 
Court found that giving a mandatory preference to males in order to 
accommodate administrative convenience was an arbitrary choice forbidden 
by the equal protection clause.” 


Two years later, the Supreme Court, in Frontiero v. Richardson, 
reviewed the constitutionality of Federal statutes that barred military 
benefits to the spouses of female military members.” The statutes provided 
that a female military member who sought to obtain housing and medical 
benefits for her spouse had to prove that her husband was dependent upon 
her for more than half of his support. A similar showing was not required 
for male servicemembers. The Court concluded that “by according differ- 
ential treatment to male and female members of the uniformed services for 
the sole purpose of achieving administrative convenience, the challenged 
statutes violate the due process clause of the fifth amendment insofar as 
they require a female member to prove the dependency of her husband.”’¢ 


Three years later, the Supreme Court decided Craig v. Boren.?’ In 
Craig, two Oklahoma men objected to a state statute which permitted 18 to 
20-year-old women to purchase beer containing 3.2 percent alcohol, but 





21. Id. at 11 (citations omitted). 

22. 404 US. 71 (1971). 

23. Id. at 76. 

24. 411 U.S. 677 (1973). 

25. 37 U.S.C. §§ 401, 403 (1962) and 10 U.S.C. §§ 2072, 2076. See Women’s Armed 
Services Integration Act of 1948, ch. 449, Pub. L. No. 625, $ 306, which is part of the 
same legislation that created the combat exclusion statute. 

26. Frontiero, 411 U.S. at 690-91. Despite this holding, the Frontiero court split over which 
level of scrutiny should be applied in this case. Justices Brennan, Douglas, White, and 
Marshall treated gender as a suspect classification. Jd, at 682. Justices Powell and 
Blackmun rejected the strict scrutiny and would have decided the case “on the 
authority of Reed.” Jd. at 692. Justice Rehnquist would have used the rational 
relationship test. Jd, at 690. However, Justice Brennan spoke for a plurality and 
concluded that “classifications based upon sex, like classifications based upon race, 
alienage, and national origin are inherently suspect and must therefore be subjected to 
close judicial scrutiny. Applying the analysis mandated by that stricter standard of 
review it is clear that the statutory scheme now before us is constitutionally invalid.” Id. 
at 688. 

27. 429 US. 190 (1976). 
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prohibited men in that age group from doing the same.?* The Court stated 
that “to withstand constitutional challenge, previous cases establish that 
classifications by gender must serve important governmental objectives and 
must be substantially related to achievement of those objectives.”2° Okla- 
homa argued that traffic safety was an important state interest. The Court 
agreed, but held that the gender classification was not substantially related 
to serving this interest and, therefore, held the statute unconstitutional.*° 


More closely related to the combat exclusion issue, Rostker v. 
Goldberg* involved the question of whether the Military Selective Service 
Act3? violated the fifth amendment to the Constitution in authorizing the 
President to require registration of males and not females for the draft. 
Justice Rehnquist, in his majority opinion, examined the constitutional 
authority for Congress to make such decisions. Article 1, Section 8, gives 
Congress the power to raise and support armies and to make rules for their 
governance. Therefore, courts must give great deference to the decisions of 
Congress, particularly to congressional judgments regarding regulation of 
military affairs.>* 


In Rostker, the intermediate level of scrutiny was used, and raising 
and supporting armies was identified as the important governmental 
interests. The Court concluded that Congress’ purpose of a future draft 
would be to secure combat troops, and such a draft would depend upon 
registration to be effective. Since women are not eligible for combat due to 
statutory restrictions, Justice Rehnquist concluded that no need existed for 
them to register for the draft. He went on to find that “men and women, 





28. Oklahoma defended the law based upon a traffic safety argument that 18 to 
20-year-old men were more likely to be arrested for drunk driving and public 
drunkenness than females. Jd. at 192, 200. The statistics broadly established that .18 
percent of females and 2 percent of males in the 18-20 age group were arrested for 
driving under the influence of alcohol. 

29. Id. at 197. 


30. In Orrv. Orr, 440 U.S. 268 (1979), the Supreme Court analyzed a law which classified 
based upon traditional sex roles and responsibilities. The Alabama law provided that 
husbands, but not wives, could be ordered to pay alimony upon divorce. Alabama 
argued that the important governmental objective was a “preference for an allocation 
of family responsibilities under which the wife plays a dependent role, and as seeking 
for their objective the reinforcement of that model among the state’s citizens.” Jd. at 
279. The Court easily struck down that purpose as being unable to sustain the statute, 
concluding that assistance to needy spouses is an “important government objective” 
but there was no need to use “sex as a proxy for need” (Jd. at 280-81), since 
individualized hearings could be held to determine need without regard to gender. It 
found that “legislative classifications which distribute benefits and burdens on the basis 
of gender carry the inherent risk of reinforcing stereotypes about the ‘proper place’ of 
women and their need for special protection.” Id. at 283. 

31. 453 U.S. 57 (1981). 

32. 50 U.S.C. App. § 451 et seq. (1948). 

Rostker, 453 U.S. at 64-65. 
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because of the combat restrictions on women, are simply not similarly 
situated for purposes of a draft registration or for a draft.”* 


The flaw in the majority’s analysis in Rostker, however, is its failure 
to address the constitutionality of the more narrow classification on which 
its decision relied: Whether the combat exclusion itself violates the equal 
protection clause. The remainder of this article will address that issue. 


V. ANALYSIS 


While the Supreme Court has traditionally been extremely deferen- 
tial to decisions made by the armed forces, the Court will nonetheless grant 
review of the constitutionality of legislative acts which affect the military. 
This is despite the fact that the Court has in some cases adopted the position 
that decisions as to the military forces are professional military judgments, 
that such decisions are best left to the expertise of military decisionmakers, 
and that few areas of government activity exist in which the courts have less 
competence to act than in military decisionmaking.*> Nonetheless, in 1978, 
when a class action suit was brought by Navy women who had been 
prevented from performing shipboard duty because of gender, the District 
Court for the District of Columbia did not hesitate to review the alleged 
equal protection violation. In Owens v. Brown,** the court concluded that 
the “separation of powers considerations do not of necessity compel the 
courts to abdicate their responsibility to decide cases and controversies 
merely because they arise in the military context.”37 The judge found the 
absolute bar of women from performing any shipboard duty to be uncon- 
stitutional. 


If the Supreme Court were to review the constitutionality of the 
combat exclusion laws, it would likely apply the intermediate level of 





34. Id, at 78. The majority further held that Congress’ decision to register only men does 
not violate the due process clause, based upon equal protection grounds: ‘The 
exemption of women from registration is not only sufficiently but also closely related 
to Congress’ purpose in authorizing registration.” Id. 

35. Géilligan v. Morgan, 413 U.S. 1 (1973). 

36. 455 F. Supp. 291 (1978). 

37. Id, at 300. In fact, the Supreme Court has reviewed the constitutionality of numerous 
important military rules in cases including: Frontiero v. Richardson, 411 U.S. 677 
(1973) (analyzing a statutory scheme requiring women to prove dependency of their 
husbands); Schlesinger v. Ballard, 419 U.S. 498 (1975) (analyzing a statutory scheme 
favoring promotion of women); and Parker v. Levy, 417 U.S. 733 (1974) (analyzing the 
constitutionality of a court-martial of an Army physician for counseling enlisted men to 
restrict participation in the Vietnam conflict). In each of those cases, the Court has not 
hesitated to inquire into the constitutionality of certain military actions. Another 
possible impediment to challenging the combat exclusion which must be disposed of is 
that the plaintiff is barred from suit because the courts consider questions of military 
discretion nonjusticiable issues. The Supreme Court, in Chappell v. Wallace, 462 U.S. 
296 (1983), held that enlisted military members may not sue their superior officers for 
damages arising from constitutional violations. Chappell will not preclude a suit on the 
combat exclusion. In fact, the Court emphasized in dicta that “this court has never held, 
nor do we now hold, that military personnel are barred from all redress in civilian 
courts for constitutional wrongs suffered in the course of military service.” Jd. at 304. 
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scrutiny that has been established in gender discrimination cases discussed 
above. In such a review, the first task would be to identify the important 
governmental interest involved in excluding women from combat. Assuming 
that an important governmental interest could be found, the Court then 
would analyze whether a substantial relationship exists between it and the 
gender classification. 


The “important governmental interest” most likely to be advanced 
by the United States for excluding women from combat would be that of 
maintaining an effective fighting force. In urging that a gender classification 
is substantially related to the important government interest, the following 
arguments might be made: physical differences between men and women; 
medical differences, primarily pregnancy; psychological differences; and 
public opinion.*® 


A. “Women Are Physically Weaker Than Men” 


First, the physical strength disadvantages of women are posed as an 
argument against allowing women into combat. The focus of the argument 
is directed specifically at women as ground combat troops, stating that 
women cannot meet the physical demands of ground combat and, therefore, 
military efficiency is impaired. Even conceding that this argument may have 
some merit with respect to the work done in Army trenches, the contention 
has no merit in the arena of combat aviation. Women have demonstrated 
their proficiency in flying high-performance aircraft. The fact that women 
continue to graduate from pilot training after flying T-37’s and T-38’s, go on 
to serve as instructor pilots flying the same aircraft, and serve on the space 
shuttle, demonstrates that they are physically capable of flying high- 
performance jet aircraft and sustaining high G-forces. The Air Force, as of 
September 1989, had 297 women pilots and 123 women navigators.*° This 
shows that the Air Force considers women capable as aviators. 


No evidence exists that women pilots who complete undergraduate 
pilot training are any less physically qualified to fly the range of Air Force 
aircraft than male pilots. Flying qualifications are gender-neutral and 
should be based solely upon individual competence. In terms of physical 
competence, gender is not a relevant factor for selection. As with any 
employment opportunity, specific qualifications for flying should be used 
rather than a blanket exclusion of all women from combat aircraft, 
regardless of physical strength and agility. Thus, the arguments used to 
exclude women from ground combat are not persuasive when applied in the 
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39. Bird, Breaking the Barrier: In Canada, Women Now Fill Combat Jobs, A.F. Times, Dec. 
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field of aviation. The argument cannot be used to show a substantial 
relationship between gender and the important governmental interest of an 
effective fighting force. 


B. “Women Get Pregnant” 


Another popular argument against having women in combat is 
pregnancy. This argument presumably is based upon a desire to protect 
pregnant women and upon concerns about readiness. While these desires 
and concerns may support removing women who are pregnant from combat, 
a blanket exclusion of women from combat because women may become 
pregnant certainly is not justified. The average American woman is preg- 
nant for a very small proportion of her life, and some women never become 
pregnant at all.4° Vast changes have taken piace in contemporary society 
since the combat exclusion statute was written in 1948. Unanticipated 
advances in birth control have been made, and women are able to practice 
highly effective methods of planning or prohibiting pregnancy. “The fact 
that most women can get pregnant is no reason to exclude all women from 
a particular job; just as the fact that men can get the flu... is not used to 
exclude them from a job.”*! With the decrease in family size in America, the 
time that a woman pilot is pregnant, if she becomes pregnant at all, is likely 
to represent only a small part of her career in the military. The argument 
that women must care for their children after pregnancy is also without 
merit. Both male and female officers are expected to take responsibility for 
dependent care arrangements in the event of mobilization.*? Further, with 
women in the Air Force numbering over ten percent, all women in the 
childbearing years will have to be accommodated by personnel policies with 
respect to pregnancy. This concern is much broader than just women in 
combat aircraft. It applies to women in all aircraft and throughout every 
career field. Thus, this argument also fails to show that the gender 
classification is substantially related to maintaining an effective fighting 
force. 


C. “Women Are Psychologically Unfit For Combat” 


A third argument used to justify the exclusion of women from 
combat involves the purported psychological differences between men and 
women in that women are less able to withstand the stress of combat than 
men.*? American women have served with distinction as nurses in both 
World Wars, Korea, and Vietnam, and have served with dignity as prisoners 
of war.*4 More recently, women have served as military police, pilots, flight 
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engineers, and loadmasters in Grenada;‘> as military police in Panama; and 
on refueling missions for the Libya raid.“° The arguments based upon 
psychological differences seem to be based more upon stereotyped notions 
of a woman’s psychology than upon any empirical evidence that women are 
any less capable than men in withstanding the pressures of combat.‘? 
Therefore, this argument cannot be used to show that the gender classifi- 
cation is substantially related to an effective fighting force. 


Another reason cited in the case against women in combat is the fear 
that women will fail to develop a team spirit or “bond” with men in 
combat.** This hypothetical fear is mainly used in describing the psycho- 
logical closeness required in a ground combat arena. This argument is 
similar to the arguments used in the past to justify excluding women from 
other occupations, such as law, medicine, police work, and firefighting.4° As 
the Supreme Court emphasized in Frontiero, “traditionally, such discrimi- 
nation was rationalized by an attitude of ‘romantic paternalism’ which, in 
practical effect, put women, not on a pedestal, but in a cage.”5° 


Even assuming that bonding might be required for ground combat 
troops, the highly impersonal and technological methods of aerial warfare 
—dropping bombs on distant targets, or air-to-air combat—would require 
a psychology that is entirely different from that of ground troops. The 
aviator’s bonding is more analogous to that of a professional’s, such as an 
emergency medical response team. A team composed of men and women, 
doctors, nurses, paramedics, all acting in concert to accomplish a highly 
technical task, is not concerned with gender. The concern is with resolving 
a medical emergency in the most efficient manner possible. A team of 
combat pilots is far different from a platoon in the trenches. The standard 
arguments used for ground combat simply do not apply to aerial warfare. A 
more important conclusion is that the camaraderie and esprit de corps 
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required in any professional military endeavor have nothing to do with 
gender. Camaraderie and esprit de corps are gender-neutral. 


D. “The Public Doesn’t Want Women in Combat” 


A final argument used to justify the. exclusion of women from 
combat aviation has to do with the fear that the public is not yet ready for 
women in combat.*! Public opinion polls, however, show otherwise. In 1982, 
the National Opinion Research Center at the University of Chicago 
conducted a nationally representative sample of Americans of voting age. 
Questions on military jobs which should be open to women produced 
responses that women should hold the following jobs: “nurses in a combat 
zone—94 percent ... jet transport pilots—73 percent; jet fighter pilots... 
62 percent; missile gunners in the United States—59 percent ...com- 
mander of a large base—59 percent; crew members on combat ships—57 
percent; and then the only job that did not have a majority agreeing, was 
phrased‘as ‘soldiers in hand-to-hand combat.’ ”52 


Another fear is based on the possibility that women combatants may 
become prisoners of war. A woman who flies combat missions faces the 
possibility of being shot down and captured in enemy territory. Given the 
state of modern warfare and the proximity of support units to combat units, 
women are highly likely to be involved in combat. In addition, they have 
already demonstrated their capability to withstand the pressures as prison- 
ers of war during World War II.53 While no military person, male or female, 
enjoys the prospect of being captured, this is not a gender-specific concern. 
In fact, the fear that women should not be subjected to the risk of becoming 
prisoners of war is based upon a stereotype and nothing more. This concern 
does not justify the exclusion of women from combat aviation. 


VI. CONCLUSION 


In an era of the all-volunteer force, the issue of whether women 
should participate in combat is not a mandate, but an option. As noted in 
Owens, this issue “is not whether the Navy must assign female personnel to 
ship duty against their wishes. Rather, the question is whether Navy 
authorities must exclude women from ship assignments whether or not they 
wish to go to sea.”54 The district court went on to point out that the Navy or, 
in the broader sense, the military, has always been able to accommodate its 
personnel through discretion in assignments. So, too, could the Air Force in 
giving the option to qualified females just as it does for men. 


As in Owens, allowing women to prepare for combat positions and 
serve in combat would not mandate that all women engage in combat 
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positions. This same reasoning is applicable to the situation in which women 
are qualified to fly combat aircraft. Not all officers who join the military 
services choose aviation as a career field, nor do all officers who choose 
aviation qualify to fly aircraft. Furthermore, not all of the aviators express a 
preference for combat-qualified aircraft. This should not lead to the 
conclusion that a women who is qualified should not be allowed to fly such 
aircraft. 


Women currently serve as missile launch officers, certainly a de facto 
combat role in the event of nuclear war. Female missile launch officers are 
entrusted with the control of large numbers of warheads and are certainly 
targets of our enemies. How inconsistent is it then that women pilots are 
summarily excluded from assignments to B-52, FB-111, or B-1 aircraft, 
each of which has a primary role of nuclear weapons delivery, similar to that 
of our Minuteman missiles? Furthermore, almost all tactical fighters have a 
nuclear delivery mission, again quite similar to the missile force. Thus, 
women already serve in combat zones and roles. Nurses, usually women, 
who are exempted from the combat exclusion statutes,*> have historically 
served in combat zones. Physicians and chaplains, who also may be women, 
are able to serve in combat zones.*° What then is the rationale to exclude 
qualified pilots from certain aircraft based solely on their gender? 


No question exists that women qualify to fly combat aircraft. With 
women already assigned to combat positions as described above, the real 
question becomes whether the exclusion of women pilots from combat can 
withstand constitutional scrutiny. The foregoing analysis demonstrates that 
it cannot. The reasons for excluding women are historical, paternalistic, and 
emotional, rather than based upon qualifications. 


If women are to contribute to their country through military service, 
then, in addition to the benefits, they must also bear the civic 
responsibilities°”7 Denying women aviators the responsibility of flying 
combat aircraft denies them their civic responsibilities. If women are to 
have equal rights in our society, then they must have the concomitant 
responsibilities. Military assignments should be based solely upon qualifi- 
cations for the job. If a person, male or female, is qualified as a pilot, then 
he or she should qualify to fly the full range of aircraft. Competence, not 
gender, should be the qualification. No evidence exists that the Air Force’s 
effectiveness as a fighting force would be adversely affected by the presence 
of women flying combat aircraft. There is no evidence that women are 
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physically or psychologically unqualified as pilots. And, public opinion 
supports having women combat pilots. 

While the government clearly is able to establish that it has a 
compelling interest in military preparedness or an effective fighting force, it 
is not possible to demonstrate that excluding women from combat aircraft 
is substantially related to that interest. Women as well as men should be 
able to fly such aircraft based solely upon their qualifications. The govern- 
ment needs to use its best qualified personnel interchangeably regardless of 
gender. There would be more flexibility in personnel policies if women as 
well as men were allowed to fly combat aircraft, thus enhancing military 
preparedness. By excluding all women from flying the full range of combat 
aircraft, the government is discriminating unconstitutionally solely on the 
basis of gender. As a result, the combat exclusion law, insofar as it prohibits 
all women from flying combat aircraft regardless of capability, is unconsti- 
tutional. 
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WOMEN IN COMBAT: CHANGING THE RULES 


Professor Michael F. Noone, Jr.° 


I. INTRODUCTION 


During the 1970’s, a number of offices in the Air Force displayed a 
plaque which read: “Our job is to fly and fight—and don’t you forget it.” 
The original was in the Air Force Chief of Staffs office in the Pentagon and 
was intended to remind the reader of the ultimate purpose of the military. 
If fighting is the mission of the armed forces, proponents of legal changes 
which would permit women to serve in combat must argue that women can 
fight as well as men and should be permitted to do so. That view is 
represented by Mady Wechsler Segal.1 Opponents of change represented by 
Brian Mitchell? argue that women’s fighting abilities are unknown at best 
and, at worst, their presence in combat would adversely affect unit effi- 
ciency. Representative Patricia Schroeder has introduced legislation which 
would require the Army to open certain combat units to qualified women 
volunteers and to carry out a four-year test intended to resolve the debate. 
Representative Beverly B. Byron, chair of the House subcommittee review- 
ing the bill, has already announced her opposition. Most observers doubt 
that the legislation will pass; therefore, the questions posed by the title of 
this article remain unanswered. 


This article offers an approach, not an answer. It concludes that any 
of the three branches of government could permit women to serve in 
combat units. Women have been formally barred from serving in combat 
ships or aircraft by a 1948 law—the Women’s Armed Services Integration 
Act. Because the sponsors of that legislation concluded that it was impos- 
sible to distinguish combat and noncombat roles in the Army, the Secretary 
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of that service was given discretion to designate combat units which would 
be filled only by men. Congress could change the law. The judiciary could 
decide that the law, or the Army’s exercise of discretion, was unconstitu- 
tionally discriminatory. The President could issue an executive order 
ameliorating the law’s application. The nature of the inquiry into whether 
there should be a change, and the criteria applied, will differ depending on 
the branch of government involved. While that proposition is unremarkable, 
the distinction seems to have escaped the attention of most proponents and 
opponents of the combat exclusion laws.? Although the considerations that 
should apply can only be outlined, the debate is more complex than is 
commonly suggested. 


II. SHOULD CONGRESS CHANGE THE COMBAT EXCLUSION 
LEGISLATION? 


The Women’s Armed Services Integration Act, in which the combat 
exclusions first appeared, was the product of a political compromise to 
overcome the objections of some members of the Navy and their allies on 
Capitol Hill while meeting the Army’s desperate military manning needs as 
the draft law expired. Women have been integrated in the armed forces for 
over forty years, and the original participants to the compromise have left 
the political scene. Although Representative Schroeder’s public statements 
do not indicate an awareness of the history of the legislation, her proposal 
is obviously intended to develop empirical evidence which would serve as a 
basis for further changing the 1948 law.5 Consequently, Congress must ask 
whether integration of women into the combat units of the armed forces 
would enhance or maintain combat efficiency. 


To answer that question, Congress will have to focus on quality 
rather than quantity. As the size of the U.S. forces declines as a result of the 
reduction of the threat posed by the Warsaw Pact, demographic arguments 
that the decreasing number of eligible males will require increased utiliza- 
tion of women lose their effect.5 If foreseeable military manpower needs for 





3. See, e.g., Lieberman, Woman in Combat, 37 Fed. Bar. N. & J. 215 (May 1990), where 
the author’s equal protection (i.e. judicial) analysis is weakened by references to 
considerations (e.g., that female soldiers may be less likely to violate the laws of war) 
which should have weight only in a legislative or executive context. 

4. Women’s Armed Services Integration Act, 10 U.S.C. § 8549 (1948, 1956); Sherman, 
‘They either need women or they do not’: Margaret Chase Smith and the Fight for Regular 
Status for Women in the Military, 54 The J. of Mil. Hist. 47 at 70-71 (1990). Surprisingly, 
the topic is not discussed in the comprehensive study of the modern Navy’s relations 
with Congress. Vincent Davis, The Admirals Lobby (1967). 

5. The law was substantially changed in 1967 to permit women to hold permanent grades 
through O-6 (colonel/captain), to be appointed to general/flag officer grade, to 
equalize retirement provisions, and to eliminate a two percent limitation on enlisted 
strength. The changes have been attributed to “changing social mores and military 
expediency.” M. Binkin & S. Bach, Women and the Military 12 (1977). 

6. In the 1980's, projections indicated that the services would, before the end of the 

century, exhaust the pool of eligibles with a propensity to enlist (assuming that 














NAVAL LAW REVIEW XXXIX 


combat-qualified individuals can be met without expanding the pool of 
eligibles, congressional attention must be on the quality of the eligibles. In 
that regard, “quality” will have to be defined more carefully than has been 
the case in the past. Formal definitions of quality have relied on Armed 
Forces Qualification Test Scores,’ and women recruits have consistently 
scored higher than men. 


No objective criteria have been developed, however, to determine 
whether women could perform satisfactorily in combat units. At this point, 
differences between the services arise. The Navy implements the statutory 
bar primarily by designating certain vessels and types of aircraft as closed to 
women and also proscribes women’s assignment to certain occupational 
specialties. The Air Force also relies primarily on weapons system designa- 
tion, while the Army and Marine Corps bar women from combat by closing 
occupational specialties. Since the Air Force and the Navy also rely on 
occupational codes to bar women from vessels and aircraft (e.g., no woman 
can be classified as a fighter pilot), the formulation of these codes is crucial 
to the debate over any changes to present assignment policies. At the 
enlisted end of the spectrum, recruits and noncommissioned officers are 
now assigned to combat units if they have satisfied the requisite skill and 
occupational code requirements. Officer assignments to units or particular 
jobs predesignated as involving the risk of direct combat are similarly based 
on the officer’s grade, occupational code, and skill. Present and potential 
combat leadership characteristics also play a role in the selection of officers 
and senior noncommissioned officers for assignment to combat units. 


Thus, because of the gender bar, assignments to combat units have 
been based primarily on skill qualifications. Supporters of the combat bar 
are either compelled to admit that present occupational specialty criteria, 
while adequate to identify qualified males, are intrinsically gender-biased 
and could not be used to identify qualified females, or to argue that, while 
the assignment criteria are satisfactory, the additional costs associated with 
the assignment of women do not warrant their inclusion in combat units, 
ships, or aircraft. By contrast, proponents for change must either assume 
that present assignment criteria are not gender biased (i.e., that they work 
equally well for both sexes), or that it would be easy to make them 
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gender-neutral, and that once qualified women were identified (by occupa- 
tional code specialty and, in the case of officers, leadership potential), that 
the benefits associated with assigning women would outweigh the costs. 
Therefore, any congressional debate over the effect of change on the quality 
of manning must address a series of discrete issues. 


A. Are Occupational and Skill Level Criteria Used to Assign 
Male Personnel to Combat Units Gender Neutral? 


If assignment is based on objective test scores (as is the case for 
recruits and lower-ranking NCO’s), the question can be answered by 
validating the test. While this would not be easy, because tests for advanced 
skill levels assume both prior experience in the (combat-related) field and 
certain physiological characteristics, it should be possible to achieve a 
neutral test for skill and knowledge. However, there are two intangibles 
which would be difficult to validate: combat leadership potential and the 
capability of mixed-gender units to maintain efficiency during sustained 
contact with hostile forces. The Department of Defense has never been 
obliged to take an official position on either issue. Certainly, the Services’ 
views on both issues should be solicited. In this regard, consideration should 
be given to the variety of combat roles assigned to each of the Services and 
to the nature of the leadership expected to be exercised.? 


B. Assuming That Selection Criteria for Assignment to a Combat 
Unit Are, Or Could Be Made, Gender Neutral, How Should 
the Costs and Benefits of Any Change From Present Policies 
Be Measured? 


Empirical studies have focused on combat readiness rather than 
effectiveness (i.e. once a unit achieves an established level of manning and 
equipment, it is assumed to be “combat ready”), but no serious efforts have 
been made to test, within that category, which units are more (or less) 
effective over time.!° If enhanced or equivalent combat effectiveness should 
be the primary criterion for deciding whether women should be integrated 
into currently segregated units, Congress must require the military to 
establish an analytic technique for measuring combat effectiveness. This 
may prove to be rather easy for the Air Force and the Navy which could, for 
example, measure and compare the ability to acquire and destroy targets 
while under stress. It may prove to be impossible for the Army and Marine 
Corps which operate in a far less structured environment.!! Both the Army 
and the Navy have conducted tests where women were assigned to combat 
units. The outcomes seem to suggest that assignment of women to combat 
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units would lower efficiency, but the tests’ methodology and the conclusions 
drawn from them have been criticized on analytic grounds.!? 


Therefore, before there can be any valid tests of the consequences of 
assigning women to direct combat units, the services will have to define 
combat effectiveness in measurable terms and ensure that gender bias 
(physiological or psychological) in occupational codes is either eliminated 
or clearly justified. Congress could then determine the costs, if any, of 
maintaining or enhancing combat effectiveness in integrated units, and the 
debate could proceed along rational lines. 


Of course, Congress has an alternative. It may simply assume that 
the costs outweigh the benefits (as Representative Byron contends) or, in 
the alternative, favor Representative Schroeder’s view that costs would be 
negligible in light of the goal to be achieved. Recent history suggests that 
so-called “equity arguments” will not sway Congress to change the law. The 
Carter Administration recommended that the combat exclusion rules be 
eliminated but the testimony offered by administration witnesses was so 
unpersuasive!? that, when the Reagan Administration announced that it was 
withdrawing the initiative, a Democratic Congress did not object. There- 
fore, while Congress could change the law, history suggests that it will not do 
so unless it is satisfied (as it was in 1948) that combat effectiveness would be 
maintained, if not enhanced, within reasonable cost. 


Ill. SHOULD TIE JUDICIARY REJECT COMBAT EXCLUSION 
LAWS AS UNCONSTITUTIONAL? 


The fourteenth amendment to the Constitution guarantees equal 
protection of the laws. A state law which contains a classification based on 
gender is subject to scrutiny under the Equal Protection Clause.'* To 
withstand that scrutiny, gender classifications “must serve important gov- 
ernmental objectives and must be substantially related to the achievement 
of those objectives.”!5 This intermediate standard of scrutiny requires a 
court to determine whether the purpose of the discriminatory scheme is: 
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permissible; important; and the least restrictive classification which would 
serve that end without substantial loss to the government. While the Federal 
Government is not bound by the fourteenth amendment, the Supreme 
Court has applied the same kind of equal protection analysis under the fifth 
amendment which does apply. 


Thus, a judicial test exists for determining whether the congressional 
statutory scheme discriminating against women in combat is constitutional. 
If women have a constitutional right not to be discriminated against by 
Congress, the costs (with which Congress should be properly concerned) 
should have no effect on the judiciary’s analysis. Certainly, a number of 
Supreme Court fourteenth amendment decisions hold that “old notions” 
about the respective roles of the sexes cannot justify discriminatory 
schemes.’* At first blush, the initial Supreme Court decision to consider 
discriminatory treatment of women in the armed forces, Frontiero v. 
Richardson,” seems to stand as precedent for an attack on the combat 
exclusion statute. That analysis, however, should be rejected. 


Frontiero involved a congressional classification scheme relating to 
entitlements. Women in the armed forces had to establish the dependency 
of their spouses to be eligible for an additional allowance, while spouses of 
males were presumed to be dependent. The plurality decision rejected the 
classification. Four Justices (Brennan, Douglas, White, and Marshall) 
subjected the classification to strict scrutiny; three (Powell, Blackmun, and 
Burger) concluded that the statute failed the traditional rational-basis test; 
Justice Stewart held that the statute was void under traditional scrutiny; and 
Justice Rehnquist dissented. Subsequent decisions!® involving civilian clas- 
sifications elaborated and extended the analysis. In Schlesinger v. Ballard, 
however, the Court rejected the argument of a male officer who, relying on 
Frontiero, argued that a gender-based statutory classification scheme which 
made it easier to release males from active duty was discriminatory.!° 
Similarly, an equal protection attack on a statute which required that only 


males register for possible future conscription failed in Rostker v. 
Goldberg.”° 


Frontiero never achieved the precedential value that supporters of 
equal rights of females in the armed forces had hoped. There are two 
reasons for its failure, reasons which justify the prediction that the Supreme 
Court will not extend Frontiero’s ruling to other types of discriminatory 
statutory schemes in the armed forces within the next decade. 


The first is based on the membership of the Court. Frontiero can be 
seen as the last gasp of the Warren majority. Five of the Frontiero Justices 





16. See, eg., Orrv. Orr, 40 U.S. 268, 279-80 (1979); Parham v. Hughes, 441 U.S. 347, 355 
(1979); Kirchberg v. Feenstra, 450 U.S. 455 (1981). 

17. 411 U.S. 677 (1973). 

18. Stanton v. Stanton, 421 U.S. 7 (1975) and those cited in supra note 16. 

19. 419 U.S. 498 (1975). 

20. 453 U.S. 57 (1981). 
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participated in O’Caliahan v. Parker*! which struck down provisions of the 
Uniform Code of Military Justice permitting trial by courts-martial of 
servicemen who committed nonservice-connected crimes off-post and off- 
duty. O’Callahan could be described as the apogee of the Warren Court’s 
efforts to ensure that the military remained subject to civilian judicial 
control. O’Callahan was reversed nineteen years later in Solorio v. United 
States?2 by a Court which retained only two Warren Court Justices 
(Brennan and Marshall). 


The second reason for doubting that Frontiero will be extended to 
other classes of discrimination is based on the Rehnquist Court’s return to 
what might be described as the traditional judicial recognition of the 
military as a separate community and a concomitant deference to Congress’ 
right “to legislate with greater breadth and with greater flexibility when 
prescribing the rules by which [military society] shall be governed than when 
it is prescribing rules for [civilian society].”2> It was to this tradition that the 
Court returned in the Rostker and Schlesinger decisions. This deference, 
which extends to internal regulations of the armed services, was pushed to 
the limit in Goldman v. Secretary of Defense* in which the Court narrowly 
sustained a regulation which prohibited members of the Air Force from 
wearing symbols of their religious belief while in uniform. If the Supreme 
Court defers to Congress on matters military, and Congress shows no 
inclination to act, then the executive branch is the only recourse for 
supporters of the concept of women in combat. 


IV. SHOULD THE EXECUTIVE BRANCH PERMIT WOMEN TO 
SERVE IN COMBAT? 


While it is true that the statutes prohibit service in combat ships and 
aircraft, the Navy and Air Force decide what ships and aircraft fall within 
the proscription, and the Secretary of Defense decides what constitutes 
combat. The Army could eliminate its regulatory restrictions without 
concern for the statutes. But, would the executive do so, either by requesting 
that the statutes be eliminated or by Executive order? There is an obvious 
precedent. 


On July 26, 1948, President Truman issued Executive Order 9981 
which guaranteed “equality of treatment and opportunity to members of the 
armed forces.” The Executive order’s language was consistent with the 





21. 395 U.S. 258 (1969). 

22. 107 S. Ct. 2924 (1987). 

23. Parker v. Levy, 417 U.S. 733, 752 (1974). See also Orloff v. Willoughby, 345 U.S. 83, 
93-94 (1954); Schlesinger v. Councilman, 420 U.S. 738, 746-48 (1975); Greer v. Spock, 
424 U.S. 828, 837-38 (1976); Middendorf v. Henry, 425 U.S. 25, 45-46 (1976); Brown 
v. Glines, 444 U.S. 348, 353-58 (1980). 

24. 1065S. Ct. 1310 (1986). 

25. Congress responded to the decision by passing a law which permitted deviations from 
the regulation. The Defense Authorization Act of 1985, Pub. L. No. 98-525, § 554(a), 
98 Stat. 2532. 
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“separate but equal doctrine” enunciated by the Plessy v. Ferguson Court’s 
interpretation of the fourteenth amendment’s equal protection provisions,”© 
but it was applied so that institutional racial discrimination in the armed 
forces was eliminated. The Air Force, Navy, and Marine Corps had already 
begun the process of integration before the Executive order was drafted.?’ 
While the parallel is not a perfect one—since Plessy permitted discrimina- 
tion while the combat exclusion statutes require it—the Executive order 
reminds us of the power of the President, particularly when acting as 
commander-in-chief of the armed forces, to interpret restrictive laws. 


There is another parallel as well. Women might not be able to meet 
objective criteria for service in combat. Similar concerns had been ex- 
pressed in the 1940’s over the intellectual abilities of blacks serving or 
seeking to serve in the armed forces.?8 The concern led to an imposition of 
quotas to limit the number that could be enlisted.2® The Truman Admin- 
istration acknowledged that the concerns might be valid (in light of the 
substandard education received by many southern blacks), but concluded 
that appropriate tests would keep out the unqualified.*° Presumably, a 
similar testing process could keep unqualified women out of combat 
assignments. 


Although there is precedent for Executive action, circumstances 
have changed radically. In 1948, with the elimination of the draft, the 
Department of Defense could not maintain force levels unless they either 
lowered their entry requirements, raised the level of compensation, or 
expanded the pool of applicants by admitting women and desegregating 
military units. They chose the latter alternative. In 1990, there is no shortage 
of qualified applicants to the combat arms and, therefore, there is no 
military incentive to change present practices. Moreover, President Truman 
had a political incentive to take the apparently radical step of desegregating 
the armed forces. He was expected to lose his Presidential campaign against 
Thomas Dewey unless he could rally the Democratic liberals who would 
otherwise support the Progressive candidate, Henry A. Wallace. His 
political advisor, Clark Clifford, suggested that racial desegregation of the 
armed forces would establish the President’s liberal credentials and dis- 





26. 163 US. 537 (1896). 


27. See M. Blinkin et al., Blacks and the Military 27 (1982). The best history of Exec. Order 
No. 9981 is found in M. MacGregor, Integration of the Armed Forces 1940-1965, at 
309-14 (1981). 

28. W. Young, Minorities in the Military 210-12 (1982), discusses the use of Army 
intelligence Armed Forces Qualification Test (AFQT) scores to justify racial discrim- 
ination. 

29. S. Stouffer et al., The American Soldier 524 (1949); R. Dalfiume, Desegregation of the 
U.S. Armed Forces: Fighting on Two Fronts, 1939-53, 202-3, 207, 215 (1969). 

30. See memorandum to the President from David K. Niles, February 7, 1950, in M. 
MacGregor & B. Nalty, Blacks in the Military, Essential Documents 263 (1981). 


31. B. Nalty, Strength for the Fight 241-42 (1986); M. MacGregor, Integration of the 
Armed Forces 309-11 (1982). 
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courage defections.3! The Executive order was issued three months before 
the election and, contrary to predictions, the President won. The political 
scene today offers no parallel. 


Vv. CONCLUSION 


There are three possible conditions that would cause the combat 
exclusion laws to be changed. The least probable of these is that the 
Supreme Court will change its views regarding the permissible ways that 
Congress and the Executive may regulate the internal affairs of the armed 
forces. Nor does it seem probable that enlistment rates will decline so 
precipitously that the Executive and Congress will be compelled, as they 
were in 1948, to change military manpower policies in order to meet 
enlistment goals. Finally, while domestic political considerations could serve 
as an engine for change, the absence of valid test data and structural 
differences between the services suggest that any proposal to eliminate the 
combat exclusion bar will face formidable obstacles. 


This analysis serves to emphasize two facts which much of the policy 
debate has obscured: The national security establishment have been prop- 
erly cautious about undertaking changes which could affect the combat 
readiness of the armed forces, no matter how salutary the social goal; and, 
as the size of the force declines, combat efficiency rather than combat 
readiness may well become the criterion for evaluating change. The debate 
will continue—but over means, not ends. 
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WOMEN PRISONERS OF WAR: JUSTIFICATION 
FOR COMBAT EXCLUSION RULES?* 


Major Wayne E. Dillingham, USAF** 


Women are not the weak, frail, little flowers that they are 
advertised. There has never been anything invented yet, 
including war, that a man would enter into, that a woman 
wouldent [sic], too. 


—Will Rogers! 


I. INTRODUCTION 


Few topics in recent years have caused as much controversy or 
stirred as many emotions as do those issues we now face regarding women 
in combat. We must decide whether we want our military women com- 
pletely excluded from direct participation in front-line combat operations; 
or, in the alternative, whether we want to remove all legal and policy 
restrictions on such participation; or, perhaps, whether we want to continue 
with a middle-ground approach which does not stand as an absolute 
prohibition yet still serves to reduce or minimize the combat risks to which 
women would be exposed. 


Those who advocate either a complete exclusion or some level of 
reduced risk do so based on a wide variety of arguments ranging from 
national security to religion. Those in this latter group of advocates, 
however, almost invariably advance the argument at some point that combat 
exclusion rules are justified based on our concerns that American military 
women engaged in front-line combat operations may be captured and held 
as prisoners of war. This article is limited to the question of whether our 
concern over the possibility of American military women becoming prison- 
ers of war justifies the combat exclusion rules. 


Even if one concludes that the possibility of American military 
women becoming prisoners of war in no way justifies combat exclusion 





* This article is adapted from a work originally published in the Federal Bar 
News & Journal, Vol. 37, No. 4, May 1990, and is reprinted with their kind 
permission. 

** Major Dillingham is an Assistant Professor of Law at the United States Air 
Force Academy and an Adjunct Professor at Webster University’s Colorado 
Springs Center for Graduate and Professional Studies. He earned a B.S. in 
business administration at Auburn University in 1975. Following service as a 
Marine aviator, he attended the University of Tennessee College of Law and 
was awarded his J.D. in 1983. 

1. B. Sterling, The Best of Will Rogers 160 (1979). 
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rules, this conclusion would not exclude arguments that such rules may still 
be justified on other grounds. Considering both the frequency with which 
these concerns are voiced as a justification and the apparent force and effect 
which they often carry in argument, the time has come to assess the 
argument so as to determine whether it actually advances a justification for 
combat exclusion rules. 


II. AMERICAN WOMEN AS PRISONERS OF WAR 


Women have become indispensable to America’s combat readiness 
and have already “played key combat support roles in the United States’ 
most recent military operations, in Honduras, Grenada, and in bombing 
Libya, for example.”? As Lawrence Korb, Assistant Secretary of Defense 
for Manpower during the Reagan Administration’s first term, described the 
role of these women: “We couldn’t go to war without them, and we couldn’t 
win it without them.” 


Such statements reflect the increasing likelihood that, in future 
armed conflicts involving the United States, American military women will 
be directly engaged in front-line combat operations. As this potential for 
direct involvement increases, so does the risk that American military women 
will be captured and made prisoners of war. The Acting Chief of the 
Department of Defense (DOD) Code of Conduct Training Program has 
described the situation as follows: “Despite current laws prohibiting military 
women from being assigned to combat positions, the possibilities of 
American military women becoming POW’s under the conditions stipulated 
in Articles 2 and 4 of the 1949 Geneva Conventions Relative to the 
Treatment of Prisoners of War appear high.’ 


If American military women should ever become prisoners of war in 
any future conflict, it will not be a historical first. During World War II, for 
example, eleven Navy nurses and sixty-six Army nurses were captured by 
the Japanese in the Philippines and held prisoner for thirty-seven months 





2. Transcript, CBS News 60 Minutes, Jan. 1, 1989, at 6-7. 
3. Id. at 6. 
4 


Letter from John M. Mitchell to Major Wayne E. Dillingham (Aug. 16, 1989) 
(supporting research efforts regarding American military women as prisoners of war in 
future conflicts). Article 2, referenced by Mr. Mitchell, states the applicability of the 
Geneva Conventions; Article 4 defines prisoner of war for the purposes of the Geneva 
Conventions. 
5. Holm, Women in the Military: An Unfinished Revolution 91 (1982). At least one other 
account, however, states the Army numbers as “sixty-seven nurses, three dieticians and 
one physical therapist.” Major Mary E. V. Frank, Army and Navy Nurses Held As 
Prisoners of War during World War II 3-4 (April 1985) (DOD paper by Army Nurse 
Corps Historian, distributed by the Office of the Assistant Secretary of Defense for 
Manpower, Installations and Logistics). Five other Navy nurses were captured by the 
Japanese in Guam on December 10, 1941. However, they were repatriated on August 
25, 1942. Id. at 2. In addition, one Army nurse on an air evacuation mission in Europe 
was captured when, on September 27, 1944, the airplane crashed. After being 





i es lel an = i fe 





ar 0 0 UG 


a a eo 











NAVAL LAW REVIEW XXXIX 


During an interview, Mrs. Mary Rose Nelson—then Navy nurse Lieutenant 
Mary Rose Harrington and one of the eleven Navy nurses captured on New 
Year’s Day 1942—described her captivity for me.° She stated that these 
Navy nurses had received no training for such a contingency, although they 
fully expected to be captured at some point. They did not know what type of 
treatment to expect from the Japanese and “had made a lot of dark jokes 
about it.” However, they actually received much better treatment than 
expected. Mrs. Nelson said she never saw any mistreatment of the Navy 
nurses, although they remained vigilant in that regard. They always strived 
to retain their dignity and were “always nurses.” They followed an unwritten 
rule that “you didn’t put yourself in a position to have problems.” In other 
words, she said, “We just looked out after ourselves.” 


Although the Japanese did not physically abuse or mistreat Mrs. 
Nelson and the other Navy nurses, life was still rather Spartan at best. In 
addition to their nursing duties, the nurses were required to perform camp 
labors—for example, picking bugs from the rice, cleaning vegetables, 
cleaning rooms and toilets, and doing laundry. Malnutrition was also a 
problem and food became a “prized possession” so that, by the time they 
came home, they were “pretty scrawny.” 


If American military women were to become prisoners of war today, 
could they expect similar treatment? It would be most unlikely. Instead, 
they would probably be subjected to some of the most cruel and inhuman 
treatment imaginable. In World War II, our captors primarily considered 
American prisoners of war to be a source of intelligence information. Then, 
after all useful information had been gleaned, the prisoners were for the 
most part simply held in captivity and put to work. However, beginning with 
the Korean conflict—our first real experience with Communist captors 
—we saw our prisoners used, not only for intelligence gathering, but also for 
propaganda and exploitation. Our prisoners in Korea were unprepared for 
this abuse and, having learned from their experience, President Eisenhower 
subsequently signed in 1955 the Executive order which set forth our Code 
of Conduct. Today, the applicable DOD Directive offers the following 
guidance along these lines: 


Contrary to the 1949 Geneva Conventions..., enemies, 
whom U.S. forces have engaged since 1949 have regarded the 
POW compound as an extension of the battlefield. The POW 
must be prepared for this fact. 


In disregard of the Geneva Conventions ..., the enemy 
has used a variety of tactics to exploit POW’s for propaganda 
purposes or to obtain military information. Resistance to 
captor exploitation efforts is required by the Code of Conduct 
.... Physical and mental harassment, general mistreatment, 





hospitalized for seven days, she was then imprisoned by the Germans until released in 
a prisoner of war exchange on January 26, 1945. Jd. at 7. 


6. Telephone interview with Mary Rose (Harrington) Nelson (Mar. 27, 1989). 
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torture, medical neglect, and political indoctrination have all 
been used against POW’s in the past.’ 


Thus, any American prisoner of war—male or female—in any future 
conflict can expect to be treated even worse than those held captive during 
World War II. Furthermore, there would be at least one more very 
substantial difference regarding American military women as prisoners of 
war in future conflicts. These women will probably be combatants—as 
opposed to noncombatant, medical personnel who not only pose no threat 
but also who, although not regarded as prisoners of war, may lawfully be 
retained by the enemy to care for prisoners of war. Female combatants 
who, for example, may have just bombed an enemy’s country are not likely 
to be viewed in quite the same manner—nor receive the same treatment 
—as the female nurses whom the enemy captured in a field hospital. 


III. RELEVANT LAWS OF ARMED CONFLICT 


The Geneva Convention Relative to the Treatment of Prisoners of 
War of August 12, 1949 affords certain rights and protections to all 
prisoners of war. The numerous rights and protections afforded to male 
prisoners—for example, “respect for their persons and honour”®— apply 
equally to female prisoners, although no specific reference to gender may be 
made. Nevertheless, this Convention also includes several specific refer- 
ences to women, the most notable being Article 14, paragraph 2: “Women 
shall be treated with all regard due to their sex and shall in all cases benefit 
by treatment as favourable as that granted to men.”!° In Pictet’s classic 
Commentary on the Geneva Conventions, this provision—and several 
closely associated provisions—are explained as follows: 


It is difficult to give any general definition of the “regard” due 
to women. Certain points should, however, be borne in mind, 
whatever the status accorded to women either in the country 
of detention or in the country of origin; these points are the 
following: 


(a) weakness; 
(b) honour and modesty 
(c) pregnancy and child-birth. 


These three considerations must be taken into account 
in the application of provisions of the Convention. 





7. DOD Dir. 1300.7, Subj: Training and Education Measures Necessary to Support the 
Code of Conduct, Dec. 25, 1988, Encl. 2, paras. B.3.a. and B.3.a.(1). 


8. Art. 28, Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in the Armed Forces in the Field (Aug. 12, 1949). 


9. Art. 14, para. 1, Geneva Convention Relative to the Treatment of Prisoners of War 
(Aug. 12, 1949). 


10. Id, at Art. 14, para. 2. 
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A. Weakness.—This will have a bearing on working conditions 
(Art. 49 ff.) and possibly on food. 


B. Honour and modesty.—The main intention is to defend 
women prisoners against rape, forced prostitution and any 
form of indecent assault. Provision is therefore made for men 
and women to be separated in Articles 25 (dormitories), 29 
(sanitary installations), 97 and 108 (execution of punishment). 
The honour and modesty of women prisoner[s] are also 
protected by Articles 13, paragraph 2 (protection against 
insults and public curiosity), 17 (questioning), and if need be, 
where the clothing available is seriously inadequate, by Article 
27. 


.C. Pregnancy and child-birth.—If there are mothers with infants 
among the prisoners, they should be granted early 
repatriation. Particular “regard” is required in the case of 
women prisoners who are pregnant when captured or become 
pregnant in captivity despite the precautions taken not only 
for the birth, but also for the care of the child. The best 
solution would be that which was suggested at the Conference 
of Government Experts: women who have given birth should 
be repatriated with their child, while pregnant women should 
either enjoy special treatment or, if their state of health 
permits, should also be repatriated.!! 


These international laws would, if obeyed, provide sufficient protec- 
tion for American military women who may become prisoners of war in 
future conflicts. Experience has shown, however, that our enemies fre- 
quently ignore the laws of armed conflict. There is no reason to believe that 
these laws will not likewise be disregarded by future captors—either by the 
enemy government as a matter of policy or by individual members of the 
enemy force regardless of governmental policy. Therefore, we must assume 
that a substantial number of American military women captured in future 
conflicts would likely be both physically and mentally abused in the most 
cruel and inhuman ways. 


IV. COMBAT EXCLUSION RULES 


The United States’ combat exclusion rules for women are set forth in 
a body of law and policy which purports to eliminate or at least reduce the 
risk that American military women will be exposed to direct combat, hostile 
fire, or capture. By far, the more restrictive of these limitations have been 
and continue to be those imposed as a matter of policy rather than law.!2 





11. 3 The Geneva Conventions of Aug. 12, 1949 Commentary 147-48 (J. Pictet ed. 1960) 
(footnote omitted). 


12. The statutory limitation regarding U.S. Air Force women is set forth in 10 U.S.C. § 
8549 (1988) as follows: “Female members of the Air Force . . . [except medical, dental, 
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Secretary of Defense Frank Carlucci adopted the most recent 
revision of this policy when, in 1988, he adopted the recommendations of 
the DOD Task Force on Women in the Military.!* This policy, commonly 
known as the DOD “Risk Rule” is as follows: 


Risks of direct combat, exposure to hostile fire, or capture are 
proper criteria for closing non-combat positions or units to 
women, when the type, degree, and duration of such risks are 
equal to or greater than the combat units with which they are 
normally associated within a greater theater of operations. If 
the risk of non-combat units or positions is less than compa- 
rable to air, land, or sea combat units with which they are 
associated, then they should be open to women. Non-combat 
land units should be compared to combat land units, air to 
air, and so forth.!* 


Thus, the policy restriction concerning American military women is 
a balancing test based on the type, degree, and duration of certain risks— 
one of which is the risk of capture. Such a rule may reduce the risk of 
women being captured, but it does not eliminate it. On the contrary, the risk 
that American military women may become prisoners of war in any future 
conflict remains high. Though not expressed, the realization of this fact was 
at least implied when, on March 28, 1988, President Reagan signed an 





veterinary, nursing, judge advocate, chaplain, and other specific categories of officers] 

may not be assigned to duty in aircraft engaged in combat missions.” 
The statutory limitation regarding U.S. Navy and Marine Corps women is set forth 

in 10 U.S.C. § 6015 (1988) as follows: 
[W]omen may not be assigned to duty on vessels or in aircraft that are 
engaged in combat missions nor may they be assigned to other than temporary 
duty on vessels of the Navy except hospital ships, transports, and vessels of a 
similar classification not expected to be assigned combat missions. 
On the other hand, Congress was apparently willing to forego any and all 
Statutory combat restrictions on U.S. women, leaving the matter entirely to 
policy. This willingness was based at least in part on the mere testimony that 
it would be futile to establish an exclusion based on “combat areas”— given 
the prediction that, in future conflicts, the entire United States would be 
vulnerable as a combat area. See Binken & Bach, Women and the Military 26 
(1977). It is also important that Congress has never defined combat mission 
for the purposes of either of the above statutes. However, the current DOD 
definition for these purposes appears to be that which the Assistant Secretary 
of Defense for Force Management and Personnel set forth in his Memoran- 
dum for the Secretary of the Air Force, dated February 25, 1988, defining 
combat mission as a “task together with the purpose, which clearly requires an 
individual unit, naval vessel or aircraft to individually or collectively seek out, 
reconnoiter and engage the enemy with the intent to suppress, neutralize, 
destroy, or repel that enemy.” 

13. Memorandum from the Secretary of Defense to the Secretaries of Military Depart- 
ments (Feb. 2, 1988) (discussing “Women in the Military”). 

14. Memorandum from the Assistant Secretary of Defense for Force Management and 
Personnel to the Secretary of the Air Force (Feb. 25, 1988) (emphasis added) 
(discussing “Women in the Military”). See also Adams, DOD Opens 24,000 Positions to 
Women, A.F. Times, Jan. 2, 1989, at 18, col. 3. 
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Executive order revising the Code of Conduct so as to be gender neutral in 
its wording—even though it had already technically applied to both men and 
women in its previous version.!5 


Although the DOD Risk Rule is unlikely to prevent American 
military women from being captured and becoming prisoners of war, it is 
still important in this regard. It is an official DOD policy pronouncement 
which states that the risk of capture is among the proper criteria for closing 
certain positions or units to women. But why? 


V. WOMEN POW CONCERNS 


Many Americans are concerned about women becoming prisoners 
of war simply because they believe women should not be subjected to such 
abuse and mistreatment. Women, they believe, deserve special protection 
because they are the “weaker sex” and the sex which bears offspring. On the 
other hand, many Americans—whether or not they share those particular 
beliefs—are concerned that women prisoners of war will jeopardize na- 
tional security. In other words, they believe women would be less capable of 
resisting enemy interrogation and exploitation and perhaps even create a 
situation in which the male prisoners may likewise be more willing to 
cooperate with the enemy. 


For whatever reason—real or perceived—we Americans have, in 
fact, traditionally been concerned about the possibility of our military 
women becoming prisoners of war. The DOD Risk Rule reflects this 
concern. 


In analyzing the bases for our concerns, we should begin by assuming 
that American women who become prisoners of war in future conflicts will 
be subjected to extreme physical and psychological torture as the enemy 
attempts to interrogate and exploit them. Such will be the case for the men; 
it will be no different for the women. However, we should also assume that 
the enemy’s techniques regarding women will also include rape, sexual 
assault, or other forms of sexual misconduct. (Of course, an undisciplined 
guard or even a male prisoner may also subject the female prisoner to this 
type of abuse.) 


The question of pregnancy then arises—whether that pregnancy 
results from rape or perhaps even from consensual relations with a fellow 
prisoner. Invariably the question is asked and, for the sake of a complete 
discussion, it should be addressed. However, it must be emphasized that, 
from a medical perspective, such pregnancies are most unlikely. Given the 
extreme stress and poor diet generally associated with the prisoner of war 
environment, most if not all of these women will likely experience amenor- 
rhea (absence of the menses) and, therefore, the likelihood of pregnancies 
will be decreased. 





15. Warrick, Code of Conduct Now Gender Neutral, A.F. Times, Apr. 18, 1988, at 2, col. 1. 
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Amenorrhea is a symptom which may result from any one of several 
different causes—one of which is hypothalamic dysfunction.!° Although 
such hypothalamic amenorrhea is not yet fully understood, it is frequently 
diagnosed among women who are “serious athletes, ballet dancers, women 
under severe stress, and those with sudden, large losses of body fat.”!7 


Even if pregnancy during captivity is only a remote possibility, we 
must still consider that it generates numerous problems and policy issues 
which we must at some point resolve. For example, how well will the women 
be treated during pregnancy? Will there be sufficient nutrition and prenatal 
care? What are the chances of miscarriage? What effect would such a 
miscarriage have on the prisoner of war? What arrangements, if any, will be 
made for the child if carried to full term? Will the enemy allow early 
repatriation for the child and mother? What will be the official U.S. policy 
position if the woman desires an abortion under these circumstances 
(especially if, for example, the pregnancy resulted from rape)? 


The possibility that American military women may someday become 
prisoners of war does indeed concern us for a variety of reasons. However, 
the most important of those concerns are perhaps those which relate 
directly to national security. Many contend that, in an actual prisoner of war 
situation under a skilled captor having the full range of exploitation 
techniques available, women would be more prone to—or perhaps merely 
be perceived as being more prone to—collaborating with the enemy, 
accepting special favors, failing to keep faith with fellow prisoners, or failing 
to follow orders. Our training experiences to date, however, have not shown 
such inclinations on the part of women. 


The U.S. Air Force level-C SERE [Survival, Evasion, Resistance and 
Escape] Training Program located at the Air Force Academy provides some 
insight in this regard. Each summer, the Air Force conducts three three- 
week periods of such Code of Conduct training at the Academy. Although 
no detailed records of student performance are retained after each summer, 
my personal observations as one of the Officers-in-Charge of the Resistance 
Training Laboratory (i.e., prisoner of war compound), and my discussions 
with members of the permanent SERE staff indicate that the female 
students are generally outstanding performers and are very adept at 
resistance techniques—perhaps even better than their male counterparts.!* 





16. See generally Burke & Lin, A Systematic Laboratory Approach to Amenorrhea, Physician 
Assistant 102-07 (Aug. 1988) (explaining tests and evaluative procedures regarding 
amenorrhea’s many possible causes). 

17. Id, at 106. Amenorrhea is also reported to be common among new female cadets at the 
service academies. In fact, the Nurse Practitioner in the Air Force Academy’s Cadet 
Clinic Primary Care has stated that roughly 80 percent of the female cadets who enter 
the Academy as freshmen do not experience a menstrual period from the time of 
arrival in the summer until returning to their respective homes for the Christmas 
holidays. Interview with Major Alma Guzman, USAF, Nurse Practitioner, Cadet Clinic 
Primary Care, U.S. Air Force Academy (Nov. 21, 1989). 

18. During the three SERE training periods of 1989, female students distinguished 
themselves by winning the following performance awards: (1) during 1st period, one 
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One should conclude that, based on training observations, women 
prisoners of war would necessarily perform as well in actual captivity. 
However, given their outstanding performance in this high-stress training 
environment, these observations should provide at least some insight. In any 
event, it is doubtful that the performance of American military women as 
prisoners of war will adversely affect national security—either through 
interrogation or exploitation—at least not any more so than the perfor- 
mance of their male counterparts. Nevertheless, the presence of women in 
the prisoner of war environment may present problems in other respects. 


Many are concerned that overly protective male prisoners may be 
adversely affected in their judgment because women are present, thus 
causing them to take a course of action or to refrain from taking a course of 
action (for example, an escape attempt) which they otherwise would. 
Furthermore, if the enemy should become aware of such protective 
tendencies, many fear the enemy will capitalize on the situation, using 
torture and threats against the females as a technique to break the males’ 
resistance. 


Questions also arise concerning the potential for love affairs and 
sexual relations among the male and female prisoners of war and the effects 
of these relationships. Of course, when one’s very survival is threatened, sex 
is not necessarily one’s highest priority. However, in a less threatening 
environment, such relationships may very well be formed. For example, 
among the Army and Navy nurses held captive by the Japanese during 
World War II, some of these women eventually married men whom they 
had initially met while imprisoned.!® The immediate concern would again 
be exploitation of the relationship by the enemy. Therein lies the potential 
threat to national security. 


All of the above concerns—real or perceived—present issues which 
we must address and, to some extent, they all impact upon national security. 
However, the primary threat to national security is not likely to be found 
within the prisoner of war compound itself, but instead, on the home front. 
In other words, what will be the effect on public support for the war when 
the American public realizes that our military women are being held captive 
as prisoners of war? Will we as a society be capable of accepting that our 
women are being physically and mentally tortured and abused? Or, will it 
cause such a public outcry that our leaders will be forced to terminate the 
conflict under less than desirable terms and at the expense of any national 





“Best Student in Squadron” award—a squadron consisting of 100-120 male and female 
students; (2) during 2nd period, one “Best Student in Squadron” award; and (3) during 
3rd period, two “Best Student in Squadron” awards, one of whom went on to win the 
“Best Overall Student” award—in other words, the best among 450-480 male and 
female students. Looking back over the experience of recent years, the SERE staff 
confirm that these 1989 awards are representative of the numbers and types of awards 
presented to their female students in previous years. Interview with Master Sergeant 
Michael Baird, USAF, NCOIC SERE Resistance Training, U.S. Air Force Academy 
(Sept. 25, 1989). 
19. Frank, supra note 5, at 8. 
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goals which may not have been attained? Or, in the alternative, will the 
outcry incite us to conduct reprisal-type operations which, in turn, may 
unnecessarily escalate the conflict? Unless we, as a society, fully appreciate 
what it means for women to be prisoners of war and are prepared to face 
those facts, then these issues are likely to be the most troublesome. 


VI. ETHICAL PERSPECTIVES 


Our concerns regarding the possibility of American military women 
becoming prisoners of war are, as previously discussed, often voiced as a 
justification for combat exclusion rules. These concerns apparently carry 
substantial force and effect in argument because, as also noted, we even 
recognize in our official DOD policy that risk of capture is one of the proper 
criteria for closing certain positions or units to women. Yet, is it right that 
we do so? Do our concerns regarding risk of capture actually provide a valid 
ethical justification for these combat exclusion rules? 


If one could demonstrate that the psychological or physiological 
differences between men and women would somehow adversely affect our 
prisoners of war,?° or that there would be such a detrimental effect on the 
national will to wage war, there would be a valid justification for combat 
exclusion rules. However, we cannot currently demonstrate that any of 
these adverse consequences would result. To say otherwise is speculation. 


In response to those who would speculate as to such adverse 
consequences, we should point out that women serving in combat roles— 
even serving as prisoners of war—may, on the other hand, actually improve 
national security. Such is the nature of speculation. It could go either way. 
For example, many in the United States at one time argued that blacks 
should not be allowed in combat roles. Based on their prejudices, they said 
that blacks were inherently inferior and were mentally unsuited for the role 
—or, that they were easily frightened and would run when faced with the 
dangers of combat. Today, from the Chairman of the Joint Chiefs of Staff on 
down, we know that these speculative arguments have proven to be utterly 
without merit and that blacks in combat roles have tremendously enhanced 
our national security. Likewise, those who would make similar arguments 
regarding women in combat roles may be equally surprised by the positive 
results. 


Adopting a Kantian view, I am prepared to state what I certainly 
hope will be the obvious—that American military women are human beings 
with a free will.21 Furthermore, when that free will is informed by reason, 





20. For a good general discussion taking the position that men and women are in fact 
different, and that some of these differences simply cannot be discounted, see Wolgast, 
Women Are Different, in Morality in Practice 219 (J. Sterba ed. 1988). 

21. R. Solomon, Morality and the Good Life 24 (1984). Perhaps the most instructive 
aspect of the philosopher Immanuel Kant on this particular issue is his view that we 
should treat human beings with dignity. Accordingly, in discussing alternative formu- 
lations of his categorical imperative, Kant offered the following practical imperative: 
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those women who choose to expose themselves to the risk of capture should 
be treated with dignity and allowed to make that choice. Our current 
combat exclusion rules, however, deny American military women that 
freedom of choice. 


Many American military women would further argue that our 
combat exclusion rules not only deny them this freedom of choice—i.e., to 
choose to risk capture and to face the other dangers of combat—but also 
argue that these rules impose upon them feelings of frustration and guilt. 
They are frustrated by the idea of training for missions which would be 
denied in combat and they feel guilty knowing that, in combat, they would 
probably be removed from their respective units when most needed. These 
women would contend that they are being treated as second-class members 
of the military and, moreover, are losing opportunities for command and 
promotion as a result. 


What, on the other hand, do we say to those men who perceive that 
males have an inherent or natural duty to protect women? By allowing 
women to risk capture and to face the other dangers of combat, we would 
be denying these men the opportunity to fulfill their perceived moral 
obligation. We would then be faced with conflicting duties. In other words, 
duties sometimes conflict and we simply cannot do both. We, therefore, 
must determine which is the overriding duty. In this case, for all the reasons 
outlined above, the prevailing duty should be to treat our patriotic military 
women with dignity and thereby allow them the freedom to risk capture and 
perhaps death if they so desire. They are rational human beings with full 
knowledge of the risks involved. Let them choose. 


VII. CONCLUSION 


Many have voiced their concerns about the possibility of American 
military women being prisoners of war as a justification for our combat 
exclusion rules. These arguments have apparently been persuasive in 
shaping our government’s official policy in this regard—as evidenced, for 
example, by the reference to risk of capture within our DOD Risk Rule. 


It is likely that the mere passage of time—and the continued social 
advances one can expect to accompany it—will mitigate many of these 
concerns. As Americans’ views toward traditional male and female roles 
continue to change, our society’s views toward women in combat roles will 
probably change as well. In the meantime, however, none of the expressed 
concerns is so complex or challenging as to be beyond the grasp of capable 
leadership within the prisoner of war environment. We, of course, can— 





“So act as to treat humanity, whether in thine own person or in that of any other, in every 
case as an end withal, never a means only.” Here, Kant was emphasizing that human 
beings are different from animals in that we have a free will. We are free to choose. 
Therefore, rational human beings—in other words, human beings informed by reason 
—should be treated with dignity and allowed to make those choices. They should never 
be treated, or used, as a means to an end. Jd. at 274 (emphasis in original). 
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and should—simplify these leadership challenges in advance through inten- 
sified education and training of our military members regarding the 
problems they may face when men and women are together as prisoners of 
war. 


In any event, the concerns which many have voiced regarding women 
as prisoners of war do not justify combat exclusion rules for women. 
Therefore, if we are to justify denying American military women—human 
beings with dignity and a free will, informed by reason—the freedom of 
choice to fight and perhaps to die for their country as patriots, then we 
should do so on some basis other than the risk of capture. 
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THE MILITARY ROLE IN MEETING THE 
THREAT OF DOMESTIC TERRORISM 


Captain M. E. Bowman, JAGC, USN" 


Twenty-five years of training for combat at sea had not prepared the 
commanding officer for this. Roused from a deep sleep by an insistent 
telephone, the commander tugged on a uniform while listening to the 
duty officer explain that an explosion had demolished the naval base 
police station and armory. Only those few of the duty master-at-arms 
force and the civilian guards who had been on patrol survived. Now 
some “kook” claimed to hold hostage one of the bachelor enlisted 
quarters and all its inhabitants with automatic weapons and incendiary 
devices. 


The CO had the duty officer call the Naval Investigative Service and 
the Federal Bureau of Investigation. By the time the CO arrived at the 
Headquarters, the duty officer had received “nonnegotiable” demands 
from the terrorists (the “kook” was now plural). “They” wanted three 
million dollars, food, cigarettes, soft drinks, safe passage to Libya, and 
immediate access to television and print media. To demonstrate their 
resolve, they murdered one of the young sailors and threw his body from 
a third-floor window. Others, they threatened, would follow at one-hour 
intervals until their demands were met. Without clear “progress,” all 
would die in eight hours. 


The Assistant Special Agent in Charge of the local FBI office arrived 
and informed the commanding officer that, since the incident was a 
domestic terrorist event, it would be handled by the FBI. He reminded 
the CO that a Memorandum of Understanding, signed by the Secretary 
of the Army in 1983, gave the FBI jurisdiction over domestic terrorism, 
even on military bases. 


Explaining that the tactic of prolonging hostage situations as long as 
possible through negotiations was FBI policy and a proven means of 
saving lives, the agent began telephone negotiations with the terrorists. 








* Captain Bowman is a graduate of Willamette University (B.A.), the Univer- 
sity of Wisconsin (M.A.), the University of Idaho (J.D., Cum Laude) and The 
George Washington University (LL.M, International Law, with Highest 
Honors.) Captain Bowman currently serves as Professor of International Law 
(Operations Department) at the Naval War College, Newport, Rhode Island. 
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Precisely one hour after the first, another body was thrown from a 
window. Food and soft drinks were sent in, but no other concessions 
were made. More bodies followed on schedule. Then, eight hours after 
the original demands, the entire building crumbled in an explosion and 
flames. In all, one hundred eighty-seven young sailors died. 


Far-fetched plot for dime store novels? Would never happen here? 
What about Yu Kikumura, or Norman Mayer, or Libyan (and other) 
terrorist plots in the United States? In recent years, the FBI successfully has 
thwarted numerous assassination and other terrorist plots within U.S. 
borders. Norman Mayer was an American anti-nuclear activist who was 
shot to death when he credibly claimed both the intent and the means to 
blow up the Washington Monument. Yu Kikumura is a chilling reminder of 
this century’s “violent peace.” 


A member of the Japanese Red Army, Kikumura entered the 
United States March 8, 1988 on an altered stolen passport. He traveled 
freely in the United States as a tourist, purchasing parts for explosive 
devices in far-flung areas. By sheer luck, he was discovered only one day 
before he was to leave the United States. Before leaving, he apparently 
intended to destroy a Navy recruiting center in New York. The evidence 
suggests Kikumura’s mission was part of a Libyan-sponsored terrorism 
campaign directed at the United States. 


The growing traffic in lost and stolen U.S. passports is disconcerting. 
Those documents make it significantly easier for terrorists to enter the 
United States illegally. Yet, not all terrorists need passports to strike at U.S. 
assets or citizens within the United States. Data seized in a 1985 FBI raid in 
Baltimore indicates that government offices in Washington have been 
targeted for terrorist attacks by U.S. malcontents. 


At first blush, it seems unlikely that the U.S. military might be at risk 
from the terrorist. Certainly, the U.S. military structure is one of the most 
powerful ever to exist, commanding attention and international respect. In 
today’s international climate, however, this prowess is a double-edged 
sword. Precisely because of that power, the U.S. military has become the 
most distinctive manifestation of our nation abroad and a multifaceted 
symbol of everything this nation stands for. The terrorist who makes the 
fighting arm of our government appear impotent wins a victory of substan- 
tial proportion. 


The irony is that making the U.S. military appear impotent may be 
easier than we would like to think. Military personnel are trained for war in 
the sun, not the shadows. Military adversaries generally are known quanti- 
ties—their objectives, organization, and missions understood. Moreover, 
conventional military enemies are typically found outside our borders; 
violence in the United States is generally regarded as a problem for the 
police. 


What about that building full of sailors? What about the recruiting 
depot and Libyan hit squads? Consider a terrorist attack against vital war 
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fighting assets or the President. History has shown the vulnerability of our 
civilian leadership. Regional utilities and infrastructure are civilian, gener- 
ally non-Federal entities. Though critical to the national defense, these 
entities are extremely vulnerable. In view of this, should we consistently 
view problems arising within these spheres as purely criminal? Should the 
police, or even the FBI, be in charge regardless of the nature of the threat? 


Even casual thought about domestic terrorism leaves one with an 
unsettling malaise. First, we have not done a particularly good job of 
planning for these problems. Second, much of the planning we have done 
was for a different era, when the threats were far different. Third, 
employment of military power in a domestic setting strikes a disturbing 
chord for many Americans. Fourth, and perhaps most important, our use of 
on-the-job training to prepare commanders to meet exigencies that may 
threaten the national security is thoroughly unsatisfactory. 


I. RESTRAINING THE MILITARY 


When our nation was young, the very existence of a military 
establishment was a subject of debate, as vestigial memories of the 
arrogance of the British Army remained vivid. One consequence of this 
heritage is that the employment and uses of the military establishment have 
generated two centuries of congressional and public controversy. 


These early debates usually were conflicts between emotions and 
economics. The potential to misuse an expensive military establishment 
clashed with the recognition that a disciplined force occasionally might be 
needed for emergencies. Bowing to the compelling need, Congress accepted 
the cost and delegated to the President the authority to use the military to 
resolve serious civil disturbances, to meet challenges to law and order, and 
to protect Federal property or functions. 


This uneasy truce prevailed until the Reconstruction Era when the 
Executive abused its powers by using the Union Army as an adjunct police 
force. Congress responded with the Posse Comitatus Act. Revised several 
times since 1878, the Act prohibits, with limited exceptions, the use of the 
Army as a law enforcement agency. 


But, use of the military as a posse comitatus and use in event of civil 
disturbance are fundamentally different. Presidential authority to employ 
Federal troops in times of civil disturbance and other emergencies has 
continued. Through the years this authority has been used frequently, most 
notably the removal of the bonus-seeking World War I veterans from 
Washington, D.C. during the Depression and the desegregation of public 
schools in Little Rock, Arkansas in 1957. Typically, military forces are used 
under this authority to assist during natural disasters. 


II. TERRORISM IN THE UNITED STATES 


To prepare for the use of military personnel in civil disturbances, the 
Secretary of the Army, was appointed to act as executive agent for the 
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Department of Defense (DOD). Through the years, the Army has devel- 
oped and revised contingency plans and regulations for that civil defense 
purpose. The Army’s 1971 revision to the DOD directive on civil defense 
inserted the word “terrorism” as one of the conditions affected by the 
directive. The evolution of terrorism has made that insertion troublesome. 


The terms “civil disturbance” and “terrorism,” as we use them today, 
are worlds apart, but it was not always so. For nearly 200 years, these were 
closely related concepts in the United States. Even when these concepts 
began to diverge in the 1960’s, domestic terrorist violence was of a far more 
limited nature than its European and Middle Eastern counterparts. Ter- 
rorism in the United States generally took the form of isolated incidents, 
precipitated by small organizations (such as the Weather Underground) or 
demented assassins, matters properly viewed as essentially law enforcement 
_ problems. Procedures and laws designed to counter this type of threat have 
assigned responsibility to civil authorities. With that predisposition, these 
events were viewed as appropriate subjects for the Army’s civil disturbance 
program. 


To facilitate contingency planning, procedures for employment of 
military personnel by civil law enforcement authorities were formalized in a 
1983 Memorandum of Understanding (MOU). In that document, the 
Secretary of the Army (as executive agent for DOD), the Department of 
Justice (DOJ), and the FBI formally agreed that the Attorney General 
“coordinates all Federal Government activities during a major terrorism 
crisis” and that military forces at the scene “will observe such law enforce- 
ment policies as the Attorney General may determine.” One difficulty with 
this MOU lies in the lack of definition available for the word “terrorism.” 
Terrorism is something qualitatively less threatening to the national security 
than, for example, the bombing of the Marine barracks in Beirut or the 
bombing planned by Yu Kikumura. 


Ill. THE MEMORANDUM OF UNDERSTANDING 


Frequently, the MOU is interpreted to require that an on-scene 
military commander defer to the FBI in a terrorist incident. That interpre- 
tation, logical in some respects, is overbroad for several reasons. First, the 
MOU was negotiated by the Secretary of the Army using his authority as 
executive agent for civil disturbance planning. Thus, it was not intended to 
affect DOD components for purposes extending beyond those times when 
the President has authorized the use of military forces as an adjunct of 
civilian police power. 


Second, before Secretary Marsh signed the document, he had been 
advised by his general counsel! that he had authority to enter into the MOU 
because domestic terrorist incidents “are considered a form of civil distur- 
bance.” That opinion was both logical and proper for the time. The 1983 





1. DOD General Counsel memorandum of 5 August 1983. 
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concept of terrorism, however, bears a qualitative difference from its 
contemporary meaning. Today, “terrorism” raises the specter of the deaths 
of our Marines in Beirut, the hijacking of TWA Flight 847, the terror of the 
Achille Lauro, the horror of Pan Am Flight 103, or the grim reality of a 
Kikumura stalking our cities. These events have taught us that terrorism no 
longer fits under the civil disturbance umbrella. FBI successes have shown 
that the European brand of terrorism is on our doorstep. Yu Kikumura’s 
avowed mission has demonstrated that the violence wrought by terrorists 
overseas may yet find its way to our domestic military facilities. 


Third, relinquishment of a commander’s prerogatives and responsi- 
bilities to the extent dictated by an overbroad interpretation of the MOU 
may be contrary to military requirements. Naval regulations make it clear 
that responsibility goes with the commander’s authority to administer the 
unit or installation. 


The responsibility of the commanding officer for his com- 
mand is absolute, except when, and to the extent, relieved 
therefrom by competent authority, or as provided otherwise 
in these regulations. The authority of the commanding officer 
is commensurate with his responsibility. While he may, at his 
discretion, and when not contrary to law or regulations, 
delegate authority to his subordinates for the execution of 
details, such delegation of authority shall in no way relieve the 
commanding officer of his continued responsibility for the 
safety, well-being and efficiency of his entire command.? 


Clearly, no civil authority, other than the National Command Authorities or 
the Secretary of the Navy, is competent to relieve the commanding officer of 
these responsibilities if the threat extends to the national security. 


Finally, responsibilities for the management of domestic and inter- 
national terrorist incidents are allocated in general terms by the President’s 
National Security Decision Directive (NSDD) Number 30 of 10 April 1982, 
substantive aspects of which are public. NSDD 30 assigns general respon- 
sibility for domestic terrorism counteraction to DOJ, with the FBI occupy- 
ing lead agency status. This assignment of responsibility is often misunder- 
stood. NSDD 30 does not mandate that DOJ control all counteraction for 
domestic terrorist incidents. It is only the final consequence of a terrorist 
act, i.e., possible criminal prosecution, that demands DOJ lead. Indeed, 
NSDD 30 designated a lead agency solely for purposes of efficiency and 
preparedness. Jurisdiction for specific counteraction intentionally was left 
vague to allow management responsibility to be placed in the agency most 
qualified to resolve the incident efficiently and effectively under the 
circumstances. 


Thus, if the incident is primarily one of a criminal nature, best 
handled by criminal law enforcement expertise, the commander should 





2. U.S. Navy Reg,, art. 0702 (1973). 
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defer to the FBI or to other civil authorities. Evea if the incident affects 
national security, the commander still should defer if the law enforcement 
expertise is best suited to the situation. But, if the incident is one affecting 
the national security, and military resources can provide a more appropriate 
response, the commanding officer should, and arguably must, retain re- 
sponsibility. 

Of course, there is no difference in purpose between the FBI and 
DOD in countering terrorist threats, but the passage of time and the 
imperfect MOU draftsmanship have created problems of some magnitude. 
The MOU is difficult to coordinate properly because the original meaning 
of the MOU is not understood. Additionally, there are no common 
definitions for its terminology. Terrorism connotes something different 
today than it did when the MOU was negotiated. Moreover, it is doubtful 
that the definition of terrorism even then had a common meaning among 
the signatories. 


IV. DOMESTIC TERRORISM DIRECTED AT MILITARY 
TARGETS 


The military commander understands that terrorist tentacles may 
strike government assets in many ways. Personnel, war-fighting equipment, 
and the supporting infrastructure are all vulnerable. Worse, the vulnerabil- 
ities are not discrete. Our military assets are plentiful and frequently 
undefended targets, while the means to harm them are nearly infinite. 


The commander’s problem is to distinguish the threat to national 
security from the criminal enterprise. To a certain degree, the military 
target itself may guide the commander’s actions, but it is rarely that easy. 
Sometimes, damage to our national image alone may affect national 
security. On the other hand, threats to tangible assets may not, in some 
circumstances, be sufficiently important to commit national power and 
prestige. The following examples illustrate the potential dilemmas: 


A. Military Weapons 


The means of defending the nation certainly are critical to national 
security, but the qualitative distinction between a ballistic-missile subma- 
rine and an M-16 rifle is patently obvious. The nation could not permit the 
submarine to be held by hostile or even unbalanced individuals for one 
minute longer than necessary. Yet, we can be quite content to give trained 
negotiators all the time they need to talk to the barricaded rifle thief. Similar 
conclusions may be reached with the qualitative distinction between an M-1 
tank and a jeep. Nevertheless, as the range of the comparative spectrum 
narrows, the issue becomes harder. If the issue is national defense, how 
many F/A-18’s are an acceptable loss? What about a flight line of LAMPS 
helicopters or a single C-130 cargo plane? The questions do not lend 
themselves to categorical responses. 
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B. Military Personnel 


In the fictitious introduction to this article, the Navy personnel 
themselves were not the real targets. The sailors were merely symbolic, and 
particularly vulnerable, representatives of the United States. There are 
times when the national image may be as vital to national security as the 
tangible ability to defend the nation, but it is a particularly difficult problem 
to identify those times. For one thing, there will always be an intangible 
element to confuse the issue. For another, these crises do not afford the 
luxury of considered reflection. Once identified, the primary interest of 
national security supersedes rote criminal justice procedure, but guidelines 
to assist the commander in making that identification are few. 


Not even numbers of personnel at risk are necessarily determinative 
of the national security interest. Certainly, the number of Marines targeted 
in Beirut must have been an attractive feature of the suicide bombing; but, 
again, the United States was the actual target. Similarly, TWA Flight 847 
may have been hijacked for other reasons but Petty Officer Stetham was 
brutally beaten and murdered because he was a U.S. servicemember. Leon 
Klinghoefer was killed because he was an American. Yu Kikumura planned 
to attack the recruiting depot because it was a military symbol of the United 
States. 


We must emphasize this fact to all our personnel. One does not have 
to be a commander or attache to be a viable terrorist target. Those in 
sensitive billets are not the only ones at risk. Any servicemember will suffice 
for the terrorist in search of a symbolic target. And that terrorist will likely 
choose the servicemember with inadequate security. 


Similar analyses are required to resolve threats to military infrastruc- 
ture, facilities, and equipment. The endangerment of a passenger vehicle, or 
even the commander’s headquarters, may be a problem for the police. On 
the other hand, different conclusions might be required for terrorist attacks 
on submarine piers, aircraft runways, or communications centers. 


V. DOMESTIC TERRORISM DIRECTED AT NONMILITARY 
TARGETS 


An even greater problem may exist for a military commander with 
respect to nonmilitary assets. While nonmilitary assets are primarily the 
responsibility of civilian authorities, there may be exceptions based on the 
need to provide for the national defense. Consider, for example, sabotage of 
energy facilities serving broad regions, threatened destruction of dams, 
contamination of water supplies, or other threats to nonmilitary assets 
critical to national security. Should the military commander exercise 
restraint because the threat affects civilian rather than military facilities? 
Should he react pursuant to a request by civilian authorities for assistance? 
Should he act on his own authority in response to a perceived emergency 
requiring quick action? The MOU must be revised to address these 
important issues before they occur. 
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VI. THE COMMANDER’S QUANDARY 


Historical antipathy for domestic application of military force is, 
alone, sufficient to give a commander pause before committing troops 
within our own borders. Couple that history with competing definitions and 
understandings of terrorism and DOD guidance which does not adequately 
distinguish terrorism from civil disturbance, and the military commander 
has ample reason for concern. Equally disconcerting, the DOD definition of 
terrorism contemplates a revolutionary organization, a threat much more 
remote than the terrorist activity in recent memory. 


The reason the DOD adopted such an unlikely definition for 
terrorism is easily explained. The definition was never intended to apply to 
domestic concerns. Rather, it was intended to be of use to the commander 
applying his warrior skills in a hostile environment as guidance for distin- 
guishing terrorism from guerrilla warfare, insurrection, and insurgency— 
somewhere else. Within our own borders, the difficulty is more likely to be 
one of distinguishing between kooks, criminals, crusaders, and foreign 
conspirators. 


Within this milieu, the military commander is left with significant 
problems and infirm, occasionally misleading, guidance. That situation, 
perhaps an unavoidable, evolutionary process, is unsatisfactory and needs a 
forward-looking strategy revision. The military officer lives the reality of 
restraint, knowing that the application of military force can have conse- 
quences which transcend the purpose in applying it. Consequently, a martial 
education is directed to teaching how to apply force, when, where, and in the 
amount required to meet a foreign military threat. If, one day, that force 
must be applied in a domestic environment, against a shadowy adversary 
who is using “unfair” tactics, our present training and guidance will prove to 
be woefully inadequate. Indeed, in some cases, the guidance we provide is 
positively self-defeating. 


A. DOD Regulatory Guidance 


Regardless of superficial clarity, the DOD guidance apparently most 
applicable is intended to apply only to civil disturbance. Unfortunately, the 
vagaries of the English language, coupled with the unfortunate plain 
meaning of some of that guidance, potentially create a situation of utter 
confusion for the military commander. 


B. The MOU 


Similarly, the MOU was signed, at least by DOD, with the under- 
standing that it applied only to traditional civil disturbance scenarios. The 
passage of time, coupled with an infirm regulatory scheme, has left a 
muddled situation. The commander who reads the MOU without proper 
background or an appreciation for the military role in domestic terrorism 
likely will view the MOU as a mandate to immediately relinquish all control 
and decisions to the FBI. 
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C. Domestic Law 


Criminal law is a mechanism for establishing norms of conduct and 
for punishing conduct which does not conform to published standards. 
Terrorism is a criminal enterprise. That understood, a common view is that 
we must treat terrorists as lawbreakers and punish them criminally. If we 
are to punish them criminally, we must follow our rules. If we follow our 
rules, terrorists must be accorded all the rights and benefits of the U.S. 
Constitution. To afford them their rights, and to assure a proper conviction 
for unlawful conduct, law enforcement officers are the proper officials to 
meet the threat. 


Despite its appeal, this syllogism fails to recognize the terrorist 
motivation. By definition, terrorists are not amenable to societal norms; 
their essential purpose is to defeat the normative values of the society 
attacked. Consequently, our primary thrust should be to preclude the 
terrorist ability to defeat our values. Criminal prosecution must be a 
secondary consideration. 


A word of caution is necessary. Terrorism can defeat our values in 
more ways than one. If terrorists can cause us to resort to terrorist tactics to 
defeat them, they win a significant victory. We might, after all, subvert our 
own values in blind zeal to stop terrorism. Thus, we need to be exceedingly 
careful to counter terrorism within our own value system. Certainly, 
criminal justice procedures are among those values, but they are not 
necessarily the only (or even the primary) ones. In a given situation, the 
initial emphasis of defense may be better directed as a disciplined military 
or paramilitary operation than as a law enforcement enterprise. 


D. International Law 


International law is a part of our domestic legal system. Frequently, 
international norms of behavior are useful for guidance to define or explain 
behavior. Unfortunately, the inadequacy of guidance available to a military 
commander is exacerbated by the vagaries of international law norms. 
International rules and agreements designed to curb terrorism more 
frequently demonstrate the absence of agreement or the ambivalence of 
nations which elect to leave their options open. 


The notion that political violence is legitimate is often expressed. 
Extradition for terrorist acts frequently is denied, based on the universal 
theory that political offenses have noble roots in the struggle against 
tyranny. Efforts by groups and nations to legitimize terrorism have met with 
marked success in the Protocols to the 1949 Geneva Convention. Now, any 
group within a national boundary claiming to be fighting against colonial 
domination, alien occupation, or a racist regime can argue it is protected by 
the laws of armed conflict and immune from prosecution under domestic 
criminal law. 


The Convention Against the Taking of Hostages laudably requires 
prosecution or extradition of hostage-takers, but precludes extradition if the 
suspect is likely to be unfairly treated. The unlawfulness of violence, it 
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seems, remains subject to the eye of the beholder. Contemporary interna- 
tional discourse on terrorism reveals that numerous developing nations will 
condone terrorist violence if directed toward obtaining goals viewed as 
legitimate. In short, acts of violence for personal gain are universally 
condemned, but not acts undertaken to vindicate perceived rights. Of 
course, those same nations who condone terrorist tactics for “legitimate” 
reasons universally regret the unfortunate effect these violent acts might 
have on innocent persons! 


VII. THE COMMANDER’S RESPONSIBILITY 


We should not be surprised if the military commander feels unsure 
of his authority and responsibility in a domestic crisis. In the first place, the 
initial stages of a domestic crisis may not provide sufficient evidence of the 
nature of the threat for thorough evaluation. Second, the mere fact that a 
threat is domestic will point toward any number of other organizations for 
solution. Third, if an indicator of responsibility exists in black-and-white, it 
invariably relegates the military commander to a passive role. 


Where, then, does that leave the military commander? The military 
officer seeking to understand the scope of command responsibility will have 
to return to the basics. The starting point is national security. If the crisis 
involves a threat to national security, the military commander has a superior 
responsibility. 


The sworn duty of all military personnel is to defend the Constitution 
against all enemies, foreign and domestic. The responsibility of the military 
commander is not transitory; it runs to the very fabric of the nation. While 
other Federal organizations have responsibilities correctly described as the 
defense of national security, none runs so deep as that of DOD. To assume 
a law enforcement organization has superior responsibility in a crisis 
affecting national security defies logic. The critical issue for the commander 
is not whether the authority or responsibility exists, but whether military 
power should be exercised. 


Of course, in a rare circumstance, there may be time to seek 
guidance from higher authority. In that event, the problem disappears. The 
true issue arises in the immediacy of crisis. The domestic terrorist crisis may 
require the military commander to exercise his judgment quickly, without 
external guidance. The solution is the same as when the commander faces 
a more conventional military threat. The authority given a commander is 
commensurate with his responsibility, and his responsibility is national 
defense and national security. That, of course, is the certain part of the 
equation. The uncertainty arises from personal judgment and competing 
perceptions of responsibility by dedicated government servants who are 
trying to execute those responsibilities to the best of their abilities. 


VIII. THE FBI RESPONSIBILITY 


We must be mindful that the FBI also shares responsibility for 
safeguarding national security. The Bureau has developed considerable 
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technology, expertise, and personnel to deal with terrorist threats. Fre- 
quently, these assets may be better for resolving a crisis than military forces. 
The issue, however, may be one of necessity and immediacy, not one of 
preparation. 


FBI tactics which militate against speedy resolution of, for example, 
a hostage situation, may not take into account the nature of the threat from 
the military perspective. Conversely, military capabilities to resolve the 
threat may not adequately accommodate the FBI law enforcement respon- 
sibility. Each organization has overlapping responsibility and authority. This 
crossover contributes to the dilemma. Moreover, this aspect of the problem 
is obfuscated by the MOU. 


By erecting a seemingly simple division of responsibility, the MOU 
appears to divest a military commander of constitutional responsibility. 
Concomitantly, the MOU seems to invest the FBI with all responsibility for 
terrorism in the United States, regardless of the nature of the threat. In 
some circumstances, this may not square with common sense and the 
constitutional allocation of responsibility. 


IX. CONCLUSIONS 


There are no easy answers for the commander facing a domestic 
terrorist threat. The final analysis will hinge on a judgment call by an 
individual in whom the nation has invested a great deal of training and trust. 
Those who most directly represent the nation must ensure that c ptions are 
not foreclosed by faulty language and that the sound judgment of public 
officials is not impaired by outdated guidance. Much can be done to better 
prepare military commanders for a new generation of threat. 


First, we need to come to a better understanding of terrorism.? Even 
if it means dividing the concept into foreign and domestic components, we 
must give our commanders a framework with which they can responsibly 
exercise their constitutional mission. 


Second, the MOU should be revised to clarify intent, executive agent 
authority, and constitutional responsibility. In its present form, the MOU is 
a source of confusion that places both the military commander and the 
Secretary of the Army in a potentially untenable situation. 


Third, a better means of communication needs to be constructed to 
meet the potential threat. Because of the nature of the organizations, the 
FBI Special Agent in Charge has relatively speedy access to the DOJ 
command center and his superior officers. The military commander, more 
often than not, will be burdened with a chain of command appropriate for 
war fighting, but unduly cumbersome when civilian leadership must be 
quickly involved to resolve jurisdictional and policy disputes during terrorist 
incidents. 





3. For a discussion of the efforts to define terrorism adequately, see Duncan, Battling 
Aerial Terrorism and Compensating the Victims, 39 Naval L. Rev. 241, 242-46 (1990). 
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Fourth, FBI and military commanders must find ways to cooperate 
in resolving the major terrorist event. Ideally, this will involve war-gaming 
and combined training exercises. Limited, but highly useful, joint FBI and 
Navy antiterrorist exercises have been played out to the immense satisfac- 
tion of all parties. Nevertheless, these exercises have also demonstrated 
some differences in approach and perceptions of the threat which everyone 
needs to understand. 


Fifth, there must be a Washington-level dispute resolution mecha- 
nism ready to resolve differing perceptions of tactics and threat in the 
immediacy of crisis. FBI tactics may not be acceptable with respect to 
military needs. Military capabilities may not conform to DOJ guidance to 
the FBI. An arbiter must be identified to weigh these competing interests 
and make informed decisions based on circumstantial need rather than 
institutional turf protection. 


Sixth, DOD needs to re-think the executive agent responsibility for 
domestic terrorism. Those domestic responsibilities already vested in the 
Secretary of the Army are vastly different in nature from that which may be 
required in a terrorist incident. It may be unwise to require the Secretary of 
the Army to bifurcate the nature of his responsibilities in this manner. 
Perhaps these responsibilities should be given to a specific, civilian leader- 
ship function within the Office of the Secretary of Defense (e.g., the 
Assistant Secretary of Defense for Special Operations). At a minimum, the 
allocation of these responsibilities warrants reconsideration. 


Finally, among all the training given to military commanders, suffi- 
cient education must be included to help them confidently exercise judg- 
ment in a terrorist incident. This is a recommendation more easily proposed 
than accomplished. The training and operational requirements of military 
officers already occupy a full career. Time for prospective commanding 
officer/executive officer training is at a premium. War colleges and service 
schools reach only a small percentage of officers. Even so, the need is a valid 
one and, if Yu Kikumura is a harbinger of future events, we cannot afford 
to put this one in the “too-hard box.” 
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THE LEGITIMACY OF PEACETIME REPRISAL 
AS A TOOL AGAINST STATE-SPONSORED 
TERRORISM 


Major Philip A. Seymour USMC * 


I. INTRODUCTION 


On December 21, 1988, while cruising at an altitude of 31,000 feet, 
Pan American Flight 103 (Flight 103) exploded in the skies over Lockerbie, 
Scotland. Two hundred fifty-nine passengers and crew died in the explosion; 
another eleven townspeople died as the fiery debris rained down on the 
sleepy village.! The resulting investigation determined that plastic explosive 
destroyed the aircraft, in apparent retaliation for the accidental shoot-down 
of the Iran airbus by the guided missile cruiser U.S.S. Vincennes. President 
Reagan ordered an inquiry into the circumstances of the Flight 103 disaster 
and directed the preparation of a comprehensive report intended to be “a 
study and appraisal of practices and policy options with respect to prevent- 
ing terrorist acts involving aviation.”? Among the recommendations of the 
President’s Commission were the following: 


(1) state sponsors of terrorism should be made to pay a 
price for their actions; 


(2) active measures are needed to counter more effectively 
the terrorist threat; and 


(3) the United States should ensure that all government 
resources are prepared for active measures—preemptive or retal- 
iatory, direct or covert—against a series of targets in countries well 
known to have engaged in state-sponsored terrorism. 


Similar calls for “preemptive or retaliatory” action have been voiced 
in the past. President Reagan, following the 1981 release of the Iranian 





* Major Seymour is currently serving as the Head of the Law of Armed 
Conflict Branch, International Law Division, Office of the Judge Advocate 
General. He attended Northeastern University, College of Business Adminis- 
tration, and received a B.S. in management in 1975. He received his J.D. degree 
from Northeastern University School of Law in 1978 and his L.L.M degree 
(specializing in international law) in 1989 from The Judge Advocate General's 
School, U.S. Army, Charlottesville, Virginia. 

1. Newsweek, Jan. 2, 1989, at 14-23. 

2. Exec. Order No. 12,686 (1989). 

3. Report of the President’s Comm. on Aviation Security and Terrorism, May 15, 1990, 

at 125 (emphasis added). 
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Embassy hostages, stated: “Let the terrorists be aware that when the rules 
of international behavior are violated, our policy will be one of swift and 
effective retribution.”* 


Although Secretary of State Shultz had initially advocated only “an 
active defense” against terrorists,> he grew increasingly frustrated over the 
inability of the United States to effectively counter the accelerating fre- 
quency and violence of terrorist attacks. This prompted him to reevaluate 
his views on the nature of appropriate responses to international terrorism. 
He stated: “the United States must be ready to use military force to fight 


terrorism and retaliate for terrorist attacks even before all the facts are 
known.” 


President Reagan carried out his threat of “retribution” and fulfilled 
Secretary Shultz’s call for retaliatory action following the April 5, 1986 
bombing of a West German discotheque in which two Americans died and 
154 persons were injured.” U.S. intelligence indicated Libya sponsored this 
terrorist attack® and was about to order additional attacks against U.S. 
personnel and facilities throughout Europe.® President Reagan responded 
to this threat by bombing military targets in Tripoli and Benghazi, Libya on 
April 15, 1986.1° 


Immediately following the air strike, President Reagan informed the 
American people of the attack on Libya. President Reagan stated that the 
United States had carried out the air strikes against “terrorist centers” and 
military bases in response to Colonel] Muammar Qadhafi’s actions, which 
had conducted a “reign of terror” against the United States.!! He cited the 
existence of proof of direct Libyan involvement in the bombing of the Le 
Belle discotheque, a popular hang-out for the off-duty American 
servicemen.!2 President Reagan further stated that the United States had 
“solid evidence about other attacks Qadhafi has planned against the United 
States’ installations and diplomats and even American tourists.”!3 Based on 





4. N.Y. Times, Feb. 3, 1981, at B13, col. 3 (emphasis added). 

5. Shultz urges “Active” Drive on Terrorisin, Wash. Post, June 25, 1984. 

6. Address by Secretary of State George Shultz, Terrorism and The Modem World, The 
Scherr Lecture, at the Park Avenue Synagogue, New York, Oct. 25, 1984, at 23, 
reported in N.Y. Times, Oct. 26, 1984, at 12. (Emphasis added.) 


7. N.Y. Times, Apr. 6, 1986, at A1, col. 6. One serviceman was killed in the blast, another 
died of wounds shortly after. 

8. 86 Dep’t St. Bull. 2111, June 1986, at 8. 

9. N.Y. Times, Apr. 16, 1986, at A18, col. 1. 

10. N.Y. Times, Apr. 15, 1986, at A1, col. 5. See also 86 Dep't St. Bull., supra note 6. 

11. N.Y. Times, Apr. 15, 1986, at A1, col. 6. 

12. U.S. Ambassador to the United Nations, Vernon Walters, cited the exchange of 
diplomatic cables between the Libyan Embassy in East Berlin and Tripoli as the 
1986). to which President Reagan had referred. 86 Dep’t St. Bull. 2111 at 8 (June 
1986). 

13. N.Y. Times, Apr. 16, 1986, at A17, col. 5. U.S. officials later explained that Libyan 


agents had planned a daylight machine gun and grenade attack on an American visa 
Office in Paris. 
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this information, he carried out what he described as a “pre-emptive action” 
designed to cause Colonel Qadhafi to “alter his criminal behavior.”!¢ 


Although President Reagan cited self-defense under article 51 of the 
U.N. Charter?’ as the legal basis for the air strike, his explanation implicitly 
included retaliation (i.e., reprisal) as an additional justification.!® In describ- 
ing the attack, the White House statement said: “{i]t’s our hope that action 
will preempt and discourage Libyan attacks against innocent civilians in the 
future.”!7 In deciding to use military force against Libya, deterrence 
certainly was a major, if not the primary, consideration. President Reagen 
further emphasized this position, stating: “I warned that there should be no 
place on earth where terrorists can rest and train and practice their skills. I 
meant it. I said that we would act with others if possible and alone if 
necessary to insure that terrorists have no sanctuary anywhere.”!* This 
interpretation is supported by then-Vice President Bush’s comments a 
month prior to the Libyan raid when he stated that American policy in 
combatting terrorism would be one of a willingness to “retaliate.”!° 


Two years after the Libyan air strike, the United States engaged in 
another act which may be construed as peacetime reprisal, this time against 
Iran. On April 18, 1988, U.S. warships destroyed two Iranian oil platforms 
in response to Iran’s resumption of minelaying in international waters in the 
Persian Gulf.2° This mining had damaged the U.S.S. Samuel B. Roberts.?! 
On April 19, President Reagan told the public that the attack on the oil 
platforms had been carried out “to make certain the Iranians have no 
illusions about the cost of irresponsible behavior.”2? The attack was ordered 
“to deter further Iranian aggression, not provoke it.” 


Once again, as with the Libyan strike two years earlier, the authority 
cited as the legal basis for the attack was the United States’ “inherent right 





14. Speech by Ronald Reagan, International Terrorism, U.S. Dep’t of St. Bureau of Pub. 
Affairs Spec. Rep. No. 24, at 1 (1986). 

15. See Walters, supra note 12, at 8. 

16. In describing the strike on Libya as a “pre-emptive action” designed to “alter 
[Qadhafi’s] criminal behavior,” President Reagan appears to be referring to the use of 
peacetime reprisal rather than simply retaliation. Webster’s Third New International 
Dictionary defines the noun “retaliation” as “Returning of evil for evil....” and the 
verb “retaliate” as “to return the like for: to put or inflict in return ....” Reprisal is 
defined as “An act or practice in international law of resorting to force short of war (as 
by... retaliatory acts of the nature complained of) to procure redress of grievances 
....” In the case of state-sponsored terrorism, the redress sought is the cessation of 
terrorist attacks. The distinction lies in the element of “deterrence” which is an 
essential ingredient of peacetime reprisals, but not retaliations. 

17. White House statement of Apr. 14, 1986. 

18. See Walters, supra note 12, at 8. 

19. Trewhitt, A New War-And Risks, 20 U.S. News & World Rep., Apr. 28, 1986, at 22. 

20. Wash. Post, Apr. 18, 1988, at A1, col. 1. 

21. Id. 

22. N.Y. Times, Apr. 19, 1988, at A10, col. 2. 

23. N.Y. Times, Apr. 10, 1988, at A10, col. 3. 
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of self-defense under Article 51 of the United Nations Charter.” The text 
of the statement on the strike issued by White House spokesman Marlin 
Fitzwater, however, clearly indicated that the action was taken “in response 
to Iran’s recent resumption of minelaying in international waters and its 
mine attack on the U.S.S. Samuel B. Roberts” and that it was a “measured 
response” designed to “deter” further Iranian minelaying.*> Other Admin- 
istration statements claimed the strike was in “retaliation” for the 
minelaying?® and that “any further mining by Iran would bring harsher 
military reprisals.”27 


Given that USS. officials have alternately spoken of U.S. actions in 
terms of self-defense, retaliation, and reprisal, which of these, if any, provide 
a basis for military action under international law? This article will examine 
the concept of “peacetime reprisal” and its position on the continuum 
between “pure” retaliation on the one end and “pure” self-defense on the 
other. Additionally, conditions leading to the breakdown of acceptable 
alternatives to reprisal actions will also be examined, along with the 
traditional restrictions on the use of reprisals. The premise of this article is 
that, although most legal authorities believe that the United Nations 
Charter does not permit the use of peacetime reprisal as a legitimate form 
of forcible self-help, reprisal may be a necessary and effective tool in a less 
than perfect world struggling to cope with international, state-sponsored 
terrorism. 


Reprisals share many of the attributes of an expanded form of 
“anticipatory” self-defense under article 51 of the U.N. Charter.2* Because 
of this similarity, discussion must inevitably be devoted to the interrelation- 
ship between forms of forcible self-help. It is this “inherent” right which 
entitles a threatened state to defend itself from foreseeable and impending, 
though not necessarily imminent, armed aggression.?° 





24. Id. 
25. Id. 
26. N.Y. Times, Apr. 19, 1988, at A1, col. 6, & A10, col. 1. 


27. Wash. Post, Apr. 18, 1988, at A22, col. 3. 
28. U.N. Charter art. 51 provides: 


Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the 
United Nations, until the Security Council has taken the measures necessary 
to maintain international peace and security. Measures taken by Members in 
the exercise of this right of self-defense shall be immediately reported to the 
Security Council and shall not in any way affect the authority and responsi- 
bility of the Security Council under the present Charter to take at any time 
such actions as it deems necessary in order to maintain or restore interna- 
tional peace and security. 
See also Baker, Terrorism and the Inherent Right of Self-Defense (A Call to Amend Article 
51 of the United Nations Chanter, 10 Hous. J. of Int’! L. 25 (1987). Further detailed 
discussion of this concept is beyond the scope of this article. 
29. Although this article addresses reprisals in terms of responses to international 
(state-sponsored) terrorist attacks, the principles discussed apply equally to other 
forms of state aggression. 
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Il. DIFFERENTIATING THE FORMS OF SELF-HELP 


The concept of reprisal has engendered considerable confusion. The 
term is often used imprecisely; actions may be labeled “reprisals” or 
“retaliation” when, in fact, the proper characterization should be self- 
defense, and vice versa. There are three general categories of forcible 
self-help actions: reprisals, retaliatory actions, and acts of self-defense. 


Reprisal may be defined as an otherwise illegal act of self-help to 
coerce an action (e.g., cessation of the offending action) or obtain redress 
(reparation) for a prior wrong under international law. Retaliation (retri- 
bution) differs from reprisal in that its sole purpose is to inflict punishment 
on the offender for a past wrong. Coercion is not its intent; and it seeks 
nothing beyond the satisfaction of imposing a measured response for some 
prior transgression. 


Two schools of thought have developed with regard to the scope of 
article 51. Depending on which position one takes, self-defense may be 
viewed either as a responsive act to a current attack or as an anticipatory act 
to an imminent threat of attack. As with retaliation, self-defense is concep- 
tually similar to reprisal in several ways. Both may be employed to meet a 
reasonably foreseeable threat. The action taken in each case must be both 
“necessary” and “proportional.” But, unlike self-defense, reprisals have an 
additional requirement that action be taken to change the opponents’ 
behavior or obtain specific redress. The true nature of reprisal is best 
understood when viewed from a historical perspective. 


Ill. HISTORICAL PERSPECTIVE 


A. Private Reprisal 


The practice of states employing reprisals against opponents had its 
origin in the medieval practice of “private reprisal.” When a subject of one 
feudal state considered himself wronged by a subject of another state, he 
was entitled to raise his grievance before his own sovereign. Upon a 
satisfactory showing that a wrong had been committed against him by the 
other party and that he had unsuccessfully sought redress in the territory of 
the wrongdoer, his own sovereign could issue a “Letter of Marque and 
Reprisal.” This letter empowered the wronged party to carry out a reprisal 
action against any citizen of the offending state. The theory behind this 
action was that the sovereign of the offending state had failed to redress a 
legitimate grievance and that, therefore, his property was subject to seizure. 
The Letter of Marque and Reprisal only permitted seizure of a specific 
amount of property, normally determined by the extent of the original injury 
suffered. This is the origin of the notion of “proportionality,” which is a 
fundamental aspect of today’s concept of reprisal. 


B. Public Reprisal 


The advent of the nation-state during the Middle Ages and the 
expansion of commercial contacts across national boundaries resulted in the 
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use of private reprisals as a means of affecting foreign policy. States 
authorized citizens to carry out private acts of reprisal against citizens of 
other states to coerce these states into particular courses of action. During 
the 16th and 17th centuries, reprisals typically involved ship seizures aimed 
at the disruption of trade, the provocation of hostilities with a particular 
state, or as a means of redressing grievances short of war. In many cases, 
however, war broke out. Abuses occurred as concern for political interests 
supplanted concern for redressing private grievances via reprisals. Private 
reprisals evolved into an arm of a state’s foreign policy, becoming “public 
reprisals.” 


As merchant shipping grew, ships and the cargo they carried became 
the frequent object of reprisal, both on the high seas and in port. Reprisals 
were carried out not to gain compensation for prior transgressions, but to 
change an opponent’s national policy. The scope of reprisals also changed. 
Formerly proportionate, reprisals became an unbridled practice. Neither 


the size of the claim nor the amount of punishment inflicted was a material 
consideration. 


C. Peacetime Reprisals 


Nations quickly recognized the advantage of employing force short 
of war, and actions previously associated with waging war were gradually 
included within the term “peacetime reprisals.” Military occupations and 
pacific blockades gained acceptance as forms of peacetime reprisal. Al- 
though violent reprisals were not abandoned,*° coercive actions based on 
economic, diplomatic, financial, or cultural pressure were more common. 


Preconditions on the use of peacetime reprisals began to gain 
recognition in the world community. The Naulilaa case! established the 
criteria for lawful reprisals. Three factors must be shown: (1) A prior 
violation of international law by the offending state; (2) a request for redress 





30. A. Hindmarsh, Force in Peace 75 (1933). An extreme example of a violent peacetime 
reprisal occurred in 1853 when a U.S. naval vessel bombarded and nearly destroyed 
Greytown, Nicaragua in response to wrongs committed upon the persons and property 
of Americans in that town. 

31. Naulilaa Case (Port. v. Ger.) 2 R. Int’l Arb. Awards 1011 (1928). In 1914, at the 
Portuguese station at Naulilaa (near the border between Portuguese Angola and the 
German Colony of South-West Africa), three German officials were killed by 
Portuguese soldiers. German authorities considered the incident an “international 
wrong” and initiated a series of six assaults upon the Portuguese colony. Severe 
property loss and personal injury resulted, which ultimately forced the Portuguese to 
retreat from the border station. Portugal subsequently sought reparation for the 
injuries inflicted by the German officials. An arbitral panel found that the German 
officials committed an illegal act of reprisal. Three factors were cited which have come 
to be accepted as the customary international law governing the use of reprisals. These 
factors, as articulated by the panel, include: (1) The German reprisal was not preceded 
by sufficient legal action; (2) the German officials did not precede their action with an 
attempted peaceful redress for the injury; and (3) the actions employed by the German 
Officials were disproportionate to the original injury. Jd. at 1026. 
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of the injury which has been refused or ignored by the offending state; and 
(3) an action which is proportionate to the original injury and which ceases 
once reparation has been obtained.*? 


The historical development of peacetime reprisals and the custom- 
ary international law governing the use of reprisals illustrate that such acts 
are more than simple retaliation. The principal objective of a reprisal is not 
to punish (although that may be an element) but rather to compel a change 
in state policy or obtain reparation for injury. Further, international law 
imposes strict limitations on when, and in what degree, force can be used. 
Why then, if customary international law recognizes the legality of reprisals, 
is there continuing debate about their legitimacy? The answer lies in the 
United Nations Charter. 


IV. . FORCIBLE SELF-HELP AND THE U.N. CHARTER 


A. Peaceable Settlement of Disputes 


Prior to the Naulilaa decision in 1928, international law imposed few 
constraints, if any, on state reprisals. The League of Nations had been 
unsuccessful in fashioning restraints. It did signal a shift in state philosophy, 
however, in fostering a growing awareness that a central corporate authority 
may provide an effective means of resolving disputes between states, thus 
reducing the need to seek recourse through violent methods.>> This belief 
persisted through World War II and found expression in the Charter of the 
United Nations.34* While the League of Nations had addressed its proscrip- 
tions in terms of wartime practices, the U.N. Charter instead proscribed the 
“threat or use of force”> by member states, a prohibition which applied in 
peacetime. In doing so, it sought to extinguish a state’s right, except in very 
limited circumstances,** to use forcible self-help. 


Article 2, paragraph 3 of the Charter provides that “All members 
shall settle their international disputes by peaceful means in such a manner 
that international peace and security and justice are not endangered.”>’ 
Paragraph 4 then elaborates on the need for peaceful resolution of disputes: 
“All members shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence of any 
state, or in any other manner inconsistent with the purposes of the United 
Nations.”38 These two proscriptions on the use of force by member states 





32. Id. 

33. J. L. Brierly, The Law of Nations 408 (6th ed. 1962). 

34. 59 Stat. 1031, JS No. 933, 3 Bevans 1153, done at San Francisco, June 26, 1945. 
35. U.N. Charter art. 2, para. 3. 

36. See U.N. Charter art. 51, supra note 28. 

37. See United Nations, Yearbook of the United Nations, vol. XXII, app. II (1968). 
38. Id. 
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are not absolute, however. Forcible self-help is permitted in self-defense 
under article 51 of the Charter.°° 


B. Article 51 and a State’s Right to Respond in Self-Defense 


Having proscribed forcible self-help, the U.N. Charter nevertheless 
permits those state actions that are reasonably necessary in its own 
self-defense when faced with an “armed attack.”4° This defensive right 
exists until the Security Council mobilizes to halt the attack.*! As straight- 
forward as article 51 appears, however, its application has sparked consid- 
erable debate.*2 Two schools of thought have developed: those who take the 
literal, or restrictive, approach and those who take the expansive view that 
article 51 is considerably broader than its terms. 


1. The restrictive approach 


This school cites the absolute prohibition of resort to forcible 
self-help as set out in article 2, paragraph 4, subject only to the limited 
exception contained in article 51. This exception permits recourse to 
self-defense only when faced with actual “armed attack.” The article does 
not contemplate anticipatory or preemptive actions by a state so threatened. 
Rather, it requires a state to refrain from responding with like force unless 
actively involved in repelling an armed attack.*? 


2. The expansive approach 


The expansionist school cites the impracticability of applying a literal 
interpretation of article 51 in an age of advanced weapons and delivery 
systems and heightened terrorist activity throughout the world. Adherents 
argue the absurdity of requiring a state to refrain from taking action in its 





39. See U.N. Charter art. 51, supra note 28. 
40. See I. Brownlie, International Law and the Use of Force by States 432, 433 (1963). 
Professor Ian Brownlie has categorized several article 51 exceptions to the restrictions 
on the use of force. They are as follows: 
1. Acts of self-defense; 
2. acts of collective self-defense; 
3. actions authorized by a competent national organ (e.g., the United Nations 
Security Council); 
4. where treaties confer rights to intervene by an ad hoc invitation, or where 
consent is given by the territorial sovereign; 
5. actions to terminate trespass; 
6. necessity arising from natural catastrophe; and 
7. measures to protect the lives or property of a state’s nationals in a foreign 
territory. 

41. See U.N. Charter art. 42 (which provides that the Security Council “may take such 
action by air, sea or land forces as may be necessary to maintain or restore 
international peace and security”) and art. 43 (which provides that the member states 
will make forces and facilities available to the Security Council to facilitate the 
restoration of international peace and security). 

42. See, eg, M. McDougal & F. Feliciano, Law and Minimum World Public Order 231, 

232 (1961). 

J. Stone, Aggression and World Order 94-95 (1958). 
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own behalf when an opposing state is preparing to launch an attack.** Given 
the devastating potential of modern weapons and the swiftness of their 
delivery to intended targets, denying a state the right to act in advance of a 
pending attack effectively denies any defense at all. The same rationale 
applies to states threatened with impending terrorist attacks on their 
citizenry or property. 


Article 51 provides: “Nothing in the present Charter shall impair the 
inherent right of individual or collective self-defense ....”45 While the 
Charter does not indicate what rights are “inherent,” the inclusion of this 
term was considered significant by the drafters of the Charter. The initial 
draft of article 51 made no mention of this “inherent right,” but it was 
changed to make the definition of self-defense acknowledge that right.*° 
Many international law scholars have interpreted this to mean that the 
Charter recognizes and includes those rights of self-defense that existed 
under customary international law prior to the drafting of the U.N. 
Charter.*’ 


Under customary international law, the right of self-defense was 
judged by the standard first set out in the 1837 case of The Caroline** which 
established the right of a state to take necessary and proportional actions in 
anticipation of a hostile threat. 


C. Anticipatory Self-Defense 


In addressing a state’s right to resort to “anticipatory” self-defense in 
response to the destruction of the Caroline by the British, then Secretary of 
State Daniel Webster qualified a state’s right to take “anticipatory” action 
by requiring a “necessity of self-defense, instant, overwhelming, leaving no 
choice of means and no moment of deliberation.”*° Given the sophistication 
of today’s weaponry and the vast destructive capabilities of the weapons, 





44. See generally Baker, supra note 28. 

45. U.N. Charter art. 51, supra note 28 (emphasis added). 

46. R. Russell, A History of the U.N. Charter 698, 699 (1958). 

47. Blum, The Legality of State Response to Acts of Terrorism, in Terrorism: How the West 
Can Win 137 (1986). 

48. 2J. Moore, Digest of International Law 409-14 (1906). The Affair of the Caroline 
involves a U.S. ship being used by U.S. citizens to transport reinforcements to 
Canadian territory in support of insurgents battling Great Britain’s rule. A small 
British force crossed into U.S. territory and destroyed the Caroline. Great Britain 
defended its action on the grounds that it was a necessary act of self-defense. The case 
is illustrative of a state’s right to undertake necessary actions in “anticipatory” 
self-defense of an impending, though not necessarily imminent, hostile attack. See also 
Corfu Channel (U.K. v. Alb.) 1949 I.C.J. 4, which has been cited for the proposition 
that the International Court of Justice recognized a residual right to reprisal remaining 
in the international legal order, the U.N. Charter notwithstanding. Mushkat, Js War 
Ever Justifiable? A Comparative Survey, 9 Loy. L.A. Int’l & Comp. L.J. 227, 252 (1987). 

49. Id. at 412. 
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Webster’s qualifying language would seem to have been rendered imprac- 
tical by modern technology. Many legal scholars share this opinion.*° 


If one accepts the principle that states enjoy the “inherent” right to 
defend themselves from armed attacks not yet in progress, the question 
arises, “How far in advance of such an attack may a state employ such an 
active, or anticipatory, defense?” Arguably, self-defense actions may be 
taken both in anticipation of a given threat and in immediate response to 
actions directed at the vital interests of the target states! Reprisals share a 
common purpose with actions taken in self-defense, namely that of prevent- 
ing injury to the vital interests of the state. Similarly, reprisals may be 
considered both “responsive” to a prior wrong and “anticipatory” to a 
continuing course of wrongful conduct. Absent a reasonable belief that the 
wrongful action is to continue, any response by the target state would 
amount to an act of retaliation (punitive only), rather than an act of reprisal 
whose purpose is to coerce the offending state to stop its hostile or illegal 
activity or to provide adequate reparation in compensation for the injury 
inflicted. 


One feature which distinguishes reprisals from acts of anticipatory 
self-defense is the time in which the response is taken. Purely defensive 
actions will typically be closely related in time to the hostile act, whether 
threatened or in progress.5? By contrast, reprisals are normally carried out 
after peaceful efforts are made to obtain redress or to prevent recurrences 
of the offending act. Consequently, a reprisal is typically undertaken after a 
longer period of time than the act of self-defense. Critics of the practice of 





50. Professor McDougal has explained: 


Even the highly restrictive language of Secretary of State Webster in the 
Caroline case, specifying a “necessity of self-defense, instant, overwhelming, 
leaving no choice of means and no moment of deliberation,” did not require 
“actual armed attack,” and the understanding is now widespread that a test 
formulated in the previous century for a controversy between two friendly 
states is hardly relevant to contemporary controversies, involving high expec- 
tations of violence, between nuclear-armed protagonists. The requirement of 
proportionality, in further expression of the policy minimizing coercion, 
stipulates that the responding use of the military instrument by the target state 
be limited in intensity and magnitude to what is reasonably necessary 
promptly to secure the permissible objectives of self-defense under the 
established conditions of necessity. 


It has indeed been an accepted principle that a target state may make a first, 
provisional decision that the conditions of necessity are such as to require it 
immediately to employ. the military instrument for preservation of its territo- 
rial integrity and political independence. Given the continuing ineffectiveness 
of the general community organization to act quickly and certainly for the 
protection of states, no other principle could be either acceptable to states or 
conducive to minimum order. 
M. McDougal & F. Feliciano, supra note 42, at 230. 
51. J. Stone, supra note 43, at 245. 
52. Id. 
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reprisal frequently cite this fact as one of their chief complaints.*? If the 
response occurs a week after the initial transgression, the argument goes, it 
cannot be defensive in nature. Often overlooked, however, is the continuing 
nature of some transgressions, such as state-sponsored terrorism. Although 
days, weeks, or months separate particular terrorist attacks, they may in fact 
constitute one continuous plan of action against the vital interests of a state. 
In such a case, an act of reprisal long after the original terrorist bombing 
may have the desired coercive effect (i.e., cessation of terrorist activity). 


D. Peacetime Reprisals and the United Nations 


Many commentators believe retaliation and reprisals to be illegal 
under the U.N. Charter, citing the language of articles 2 and 51.54 The U.N. 
Security Council has similarly condemned reprisals as “incompatible with 
the purpose and principles of the United Nations.”>> The Council’s ratio- 
nale has been that reprisals are illegal because member states foreswore the 
use of force in resolving international disputes and because reprisal does 
not fall within the Council’s understanding of “self-defense.” As such, the 
Council, and many legal authorities, have adopted the “restrictive” inter- 
pretation of the Charter discussed earlier. The Declaration on Principles of 
International Law concerning Friendly Relations and Co-operation among 
States in accordance with the Charter of the United Nations®* seems to 
suggest that members of the United Nations, including the United States, 
have legally renounced the use of peacetime reprisals. The first principle 
provides that “{s]rates shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the purposes of the 
United. Nations.”57 One of the duties imposed under this principle is to 
refrain from acts of reprisal involving the use of force.5* 


On its face, this would seem to flatly reject the use of reprisals under 
all circumstances. It should be remembered, however, that the duty to 
refrain from acts of reprisal must be construed in the context of the rest of 
the language of the Declaration. The Declaration constantly speaks of the 
duties of states toward one another. A terrorist organization operating 
within the territorial boundaries of a sympathetic state cannot fairly be 
included within the definition of a “state” for purposes of this Declaration. 

First, the Declaration emphasizes “territorial integrity.” A terrorist 
band does not possess any “territory,” at least not in the manner of a 





53. See generally Comment, Reprisals and Self-Defense: The Customary Law, 66 Am. J. Int'l 
L. 586 (1972). 


54. Roberts, Self-Help in Combatting State-Sponsored Terrorism: Self-Defense and Peacetime 
Reprisals, 19 Case W. Res. J. Int’l L. 243, 282 (1987). 
55. I. Brownlie, supra note 40, at 281. 


56. G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28), U.N. Doc. A/8028 (1970) [hereinafter 


Declaration]. 

57. Declaration Conceming Friendly Relations (U.N. Yearbook, 1970, at 790) (emphasis 
added). 

58. Id. 
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sovereign state. Second, when the Declaration refers to “political indepen- 
dence,” it is unquestionably referring to the national unity and national 
governments of sovereign states. For example, it states that, although every 
state has the right to foster “realization of the principle of equal rights and 
self-determination of pecples,”>® this duty should not be construed “as 
authorizing or encouraging any action which would dismember or impair 
... the territorial integrity or political unity of sovereign and independent 
States ... possessed of a government representing the whole people . . . .”°° 
When it refers to entities other than states, it speaks of “peoples” having 
“the right freely to determine, without external interference, their political 
status.”©! One of the modes of self-determination is for a “people” to 
establish “a sovereign and independent state.”°? Nowhere in the Declaration 
is any status, territorial or political, attributed to any entity other than the 
sovereign state, or an organization freely chosen by, and representing the 
whole of, a “people.” 


Nor is reprisal directed against the political independence of the 
target state. It does not seek to impinge on the lawful freedom of the state 
to conduct its legitimate domestic and foreign affairs. The sponsoring of 
organizations conducting international terrorist activities, however, is not 
among those state activities characteristically associated with legitimate 
political functions of a state. 


Finally, although the Declaration imposes a duty to refrain from acts 
of reprisal, it also imposes a duty “to refrain from organizing, instigating, 
assisting or participating in acts of civil strife or terrorist acts in another 
state or acquiescing in organized activities within its territory directed 
towards the commission of such acts.”? The duty with respect to reprisal 
does not exist in a vacuum. If another state, despite warnings, repeatedly 
breaches the duty to refrain from involvement in state-sponsored terrorism, 
absent other effective prescribed alternatives, the targeted state should no 
longer owe a duty to refrain from the use of peacetime reprisal. 


Of course, the Declaration requires that the parties to an interna- 
tional dispute seek peaceful settlement and “shall agree upon such peaceful 
means as may be appropriate to the circumstances and nature of the 
dispute.” A state which sponsors terrorism is unlikely to even acknowl- 
edge that another state has a legitimate dispute regarding the terrorist 
activity being sponsored, let alone to agree to a peaceful resolution of the 
dispute. In such a situation, the victim state need not be required to endure 
repeated acts of terrorism directed against its people or property. 





59. Id. at 792. 
60. Id. at 791-92. 
61. Id. at 791. 
62. Id. 

63. Id. at 790. 
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When considered in light of both the provisions and the general 
thrust of the Declaration, the duty to refrain from resorting to the use of 
peacetime reprisal, when no other effective recourse is available, cannot be 
reasonably required of states targeted by terrorist organizations. 


Both the General Assembly and the Security Council appear to have 
adopted a policy inconsistent with their spoken opposition to reprisals as not 
all acts of reprisal result in Security Council condemnations. During the 
Arab-Israeli conflict, Israel originally justified its use of armed force as 
self-defense.*> Gradually, however, Israel began citing reprisal as the 
justification for its actions. The shift in emphasis apparently resulted from 
its observation that its use of armed force often brought no greater sanction 
than a formal condemnation by the Security Council.°° Some acts of reprisal 
brought no condemnation at all. The Council has generally not condemned 
acts of reprisal which it considered “reasonable,” while voting to condemn 
actions considered excessive or disproportionate. In so doing, the Council 
has appeared to indicate its tolerance of proportional acts of reprisal. The 
status of reprisals may therefore be viewed as illegal de jure but accepted de 
facto, provided they meet the requirement of proportionality. 


E. Effect of Recognition of Reprisals on Article 51 


Recognition of the legitimacy of peacetime reprisals as a form of 
forcible self-help short of war does not disturb the vitality of the “inherent 
right of self-defense” under article 51 of the Charter. Whether one adheres 
to the restrictive or expansive approach to self-defense under the Charter, 
forcible responses may properly fall within article 51. Armed responses to 
current attacks, or to reasonably imminent threats of future attacks, fall 
within this category. Threats of future attacks which are not reasonably 
imminent, but are nevertheless real, exist outside the scope of article 51— 
these are the situations to which peacetime reprisals apply. 


Vv. CONDITIONS ENCOURAGING THE USE OF REPRISALS 


The driving force behind the establishment of the United Nations 
was the desire by the members of the world community to ensure world 
peace and security. As originally conceived, the U.N. Charter had the 
potential for maintaining that “minimum world order.” A collective security 
system was organized whereby the Security Council could respond with 
force, if necessary, to counter outside acts of aggression.°? The grand 
scheme has not borne fruit, however.®* 





65. D. Bowett, Reprisals Involving Recourse to Armed Force, 66 Am. J. Int’! L. 1, 18 (1972). 

66. See Levenfield, Israel’s Counter Fedayeen Tactics in Lebanon: Self-Defense and Reprisal 
Under Modem Intemational Law, 21 Colum. J. Transnat’l L. 7, 35 (1982). 

67. See U.N. Charter art. 42 and art. 43, supra note 41. 

68. Reisman, Coercion and Self-Determination: Construing Charter Article 2(4), 78 Am. J. 
Int'l L. 642, 643 (1984). 
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A. U.N. General Assembly 


The principal weakness inherent in the peacekeeping ability of the 
United Nations is its demonstrated inability to act as a cohesive unit for the 
benefit of all.6° The General Assembly has issued laudable pronouncements 
concerning the illegality of state sponsorship of terrorism,”° but is unable to 
reach a consensus on how to control the problem. 


In 1973, the U.N. Ad Hoc Committee on International Terrorism set 
out three goals: to establish a definition of international terrorism; to study 
the underlying causes of terrorism; and to determine a means of preventing 
terrorism.”! Unfortunately, the committee has been unable to reach agree- 
ment on the definition of terrorism and has made little progress on any of 
the other issues. Both Libya and Syria,’? themselves active supporters of 
international terrorist organizations, argue that the committee must focus 
on the underlying causes of terrorism rather than on means of halting the 
current wave of terrorist attacks. Israel, on the other hand, refers to the “Ad 
Nauseam” debate and charges that the committee has been “sabotaged” by 
broad, insoluble, causal questions.” The U.S. and Canadian” represen- 
tatives share this view. 


This impasse illustrates the basic shortcomings of the United Na- 
tions, a multitude of nations each with its own political philosophy and 
agenda. As such, the lofty ideals of the United Nations have given way to the 
political realities of a factious world. It has come to mirror the divergent 
political and religious ideologies of its members, particularly those aligning 
themselves with the Middle East and Communist Bloc states. The result has 
disillusioned many member states. 





69. Reisman noted: “There is no need to recite yet again the desuetude of the collective 
security arrangements envisioned in the Charter. Intractable conflicts between con- 
tending public order systems with planetary aspirations paralyzed the Security Council. 
The U.N. Charter’s mechanisms often proved ineffective.” Id. at 643. 

70. See, e.g., Declaration on Principles of International Law Concerning Friendly Relations 
and Cooperation Among States in Accordance with the Charter of the United Nations, 
G.A. Res. 2625, 25 U.N. GAOR Supp. (No. 28) at 123. It provides that: 

Every State has the duty to refrain from organizing, instigating, assisting or 
participating in acts of civil strife or terrorist acts in another state or 
acquiescing in organized activities within its territory directed towards the 
commission of such acts, when the acts referred to in the present paragraph 
involve a threat or use of force. 

71. Report of the Ad Hoc Committee on International Terrorism, 28 U.N. GAOR Supp. 
(No. 28), U.N. Doc. A/9028 (1973). 

72. 40U.N. GAOR, Sixth Comm. (20th mtg.) at 16, 18 U.N. Doc. A/C.6/40/ SR.20 (1985). 

73. Id. at 3. 

74. Id. at 10. 


75. ‘fhe Canadian representative reaffirmed his country’s position expressed thirteen years 
earlier when it voted against the initial draft resolution creating the commission; 
however, he questioned the propriety of studying the underlying causes of terrorism 
while the actual problem—terrorist violence—is ignored. 27 U.N. GAOR (2114th 
mtg.) at 22 (1972). 
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B. U.N. Security Council 


The attitudes that pervade the General Assembly dominate the 
Security Council as well. Because all major powers must be in agreement on 
all substantive decisions of the Security Council, it has become increasingly 
unlikely that any effective measures will be taken where important issues of 
state sovereignty and security are concerned.” The strong political influ- 
ence of the Communist, Arab, and Afro-Asian blocs, particularly when 
aligned with one or more permanent members of a political interest group, 
makes any real action highly unlikely. Communist bloc countries may view 
terrorism as a natural and logical phase in the development of socialism 
over capitalism. Similarly, Middle Eastern or other developing states tend to 
consider terrorist activity a necessary and proper component of the “strug- 
gle for liberation” against what they describe as “colonial,” “racist,” or 
“alien occupied” states or governments. Thus, while terrorist activity in 
support of these “causes” continues unchecked, the United Nations remains 
silent and inactive. Conversely, when a state responds with force against the 
responsible party, a U.N. condemnation may be expected. 


States cannot be expected to endure repeated attacks on their vital 
interests while the collective security system charged with maintaining or 
restoring order watches silently, refusing to intervene. Some nations feel 
compelled to undertake acts of reprisal when they consider themselves 
victims of both a potent adversary and an impotent protector. Disdain for 
this system can only increase when, after finally resorting to forcible 
self-help, that nation is condemned by the very organization charged with its 
protection. 


C. Domestic and International Legal System 


The legal system, both nationally and internationally, has proven 
singularly ineffective in dealing with the terrorist threat. Despite the 
thousands of terrorist attacks over the past two decades, only one interna- 
tional terrorist has been brought to the United States to stand trial for his 
actions abroad.’’ Additionally, attempts to have other terrorists, captured 
abroad, extradited to the United States for trial have failed.” Although 





76. Goodrich & Simons, Charter of the U.N.: Commentary and Documents 352 (Third & 
Rev. ed. 1969). 

77. U.S. News & World Report, Sep. 12, 1988, at 26-34. Lebanese terrorist Fawaz Yunis 
was lured into international waters where he was overpowered by undercover FBI 
agents. He was subsequently brought to the United States, where he was tried and 
convicted for his earlier terrorist activity. 

78. West Germany rejected a U.S. request for extradition of Mohammed Ali Hamadei. 
Hamadei was suspected of involvement in the June 1985 hijacking of TWA Flight 847, 
during which 39 U.S. citizens were held hostage for 17 days and U.S. Navy petty officer 
Robert Stethem was killed. West German authorities ultimately brought Hamadei to 
trial. He was convicted and sentenced to a lengthy prison term. The United States met 
with similar opposition by Italian authorities in October 1985, when an Egyptian 
airliner carrying the suspected hijackers of the Italian cruise ship Achille Lauro was 
forced down in Italian territory by American jet fighters. Egypt had earlier refused to 
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several multilateral conventions designed to foster international coopera- 
tion in the extradition and prosecution of terrorists have been agreed to by 
many of the developed nations, little, if any, cooperation has actually 
resulted.”° Absent a concerted effort by affected nations to bring suspected 
terrorists to justice, the legal system will be perceived as an unsatisfactory 
substitute for forcible self-help. 


Despite the general lack of cooperation in the prosecution of 
terrorists, there has been support expressed in the past by our allies for 
certain acts of reprisal taken by the United States. This support has 
sometimes been expressed through actions rather than words, and, indeed, 
the actions of our allies have on occasion belied their condemnatory 
rhetoric. For example, Western nations were galvanized into imposing 
effective sanctions against Libya in the weeks following the air sirike in 
1986. Foreign ministers of the European Economic Community determined 
to impose a series of counterterrorist measures intended to limit Libya’s 
ability to sponsor terrorist activities.°° These included the imposition of 
diplomatic sanctions against Libya, as well as ordering reductions in the size 
of Libyan Embassy staffs in their capitals.61 The ministers further agreed to 
increase the exchange of information on terrorism between the United 
States and other nonmember nations.’ Great Britain expelled 221 Libyan 
students, either for suspected “revolutionary activities” or because they 
presented a security threat.®? Japan announced it was severing business ties 
with Libya,** and Italy announced it would respond with severity to any new 
Libyan attacks on Italian territory. 


One of the most promising moves against Libya was a cooperative 
effort undertaken by the Western industrialized nations at their annual 
economic summit held less than a month after the raid. The summit 
members (United States, Great Britain, Canada, France, Italy, Japan, and 
West Germany) issued a statement naming Libya as a sponsor of interna- 
tional terrorism and condemning terrorism as an international scourge that 
“must be fought relentlessly and without compromise.”®* Previous attempts 
to take unified action were unsuccessful. In the months preceding the 





prosecute these four terrorists who additionally bore responsibility for the murder of 
USS. citizen Leon Klinghoffer, a passenger on the Achille Lauro. Italy also rejected the 
U.S. appeal to either prosecute or extradite the head of the PLO, Muhammad Abbas, 
who had accompanied the four Achille Lauro hijackers on their flight from Egypt. 
Abbas fled to Yugoslavia on release by Italian authorities. 

79. 4. Friedlander, Terrorism: Documents of International and Local Control xiii 
(1984). Professor Friedlander is particularly critical of the effectiveness of existing 
counterterrorism legislation which he considers “ineffectual repressive measure[s].” 

80. N.Y. Times, Apr. 18, 1986, at A8, col. 1. 

81. N.Y. Times, Apr. 25, 1966, at A6, col. 1. 
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83. N.Y. Times, Apr. 26, 1986, at A1, col. 6. 

84. N.Y. Times, Apr. 29, 1986, at A7, col. 1. 
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Libyan raid, the Western European countries and Japan had categorically 
rejected U.S. efforts seeking the imposition of multilateral economic 
sanctions against Libya.27 Great Britain expressed doubt that economic 
sanctions would be an effective way of countering terrorism,** while the 
Swiss®® and Norwegian®® governments paid “lip-service” to the need for 
some action against terrorists, but simply refused to undertake any steps in 
that direction. Italy cited possible harm to chances for a Middle East peace 
settlement,®! while West Germany invoked national interest and the safety 
of German expatriates as justification for their refusal to impose economic 
sanctions.°2 


The initial refusal of Western leaders and Japan to cooperate with 
the United States in peaceful measures designed to combat Libyan spon- 
sorship of terrorist activities contrasts dramatically with their change in 
attitude immediately following the raid. While legal scholars may debate the 
effectiveness of a nation’s use of forcible self-help, such as peacetime 
reprisals, the beneficial results of this particular incident are quite apparent. 


VI. REQUIREMENTS OF A LAWFUL ACT OF REPRISAL 


Despite the opinion of some legal scholars to the contrary, reprisal 
has a firm foundation in international law. Its use is not unlimited, however; 
preconditions must be met, and limitations are imposed on the scope of the 
act itself. Adherence to these preconditions and limitations is critical if a 
state hopes to justify its actions in the eyes of the world or to its own 
government and citizenry. If a state deviates from these principles, it runs 
the risk of being branded an international outlaw and subjected to various 
sanctions, or worse. 


A. Prior International Delinquency 


As previously noted, the Naulilaa®> case establishes standards con- 
cerning the use of reprisals. The first criterion is the requirement that the 
offending state must have committed a prior international delinquency 
against the claimant state. This “delinquency” may but need not be of a 
violent nature. Having suffered an injury, the claimant state is entitled 
under customary international law to employ otherwise illegal acts designed 
to: (1) Enforce obedience to international law by discouraging further 





87. N.Y. Times, Jan. 4, 1986, at A4, col. 1. 

88. N.Y. Times, Jan. 11, 1986, at A1, col. 3. 

89. N.Y. Times, Jan. 23, 1986, at A1, col. 2. 

90. N.Y. Times, Jan. 14, 1986, at A4, col. 3. 

91. N.Y. Times, Jan. 10, 1986, at A6, col. 3. 

92. Id. at col. 1. 

93. Naulilaa Case (Port. v. Ger.), 2 R. Int’l Arb. Awards 1011 (1928). 
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illegal conduct; (2) compel a change in policy by the delinquent state; or (3) 
force a settlement of a dispute with the delinquent state whose actions 
breached international law.* 


B. Preceded by an Unsatisfied Demand 


Before a claimant state may undertake an act of reprisal, it must seek 
a peaceable resolution of the dispute, traditionally by petitioning the 
offending state for redress of injuries suffered. If the offending state refuses 
or fails to provide the requested redress, the claimant state is considered 
entitled to commence an act of reprisal; however, no attempt to obtain 
peaceful redress is required if it appears “inappropriate or impossible in the 
circumstances.”5 


C. Proportional Response 


If the offending state has refused or has failed to meet the demands, 
the claimant state may undertake an act of reprisal. Its actions must be 
necessary to obtain redress, proportionate to the original injury, and cease 
once satisfactory reparation has been obtained. What constitutes a “pro- 
portionate” reprisal, however, is not entirely clear. 


1. Reparation 


If the purpose of the reprisal is to seek redress for past violations, the 
response must be measured against the original injury. This may mean an 
action resulting in an equivalent amount of property damage or loss of life. 
The U.N. Security Council has routinely condemned Israel for reprisals 
which the Council considers disproportionate to the precipitating incident. 
Such “disproportionate” reprisals often involved force “that exceeded the 
original injury; that was not in accord with basic notions of humanitarian 
law; that threatened to expand the dispute so as to endanger world peace; or 
that exceeded the force necessary to bring about the desired result.” Acts 
of reprisal involving the killing of civilians will normally be considered 
“excessive” and result in a Security Council condemnation.” 


2. Deterrence 


If the purpose of the reprisal is deterrence, the determination of 
proportionality is more difficult to assess. The extent of the original injury 
has little bearing on the amount of force necessary to coerce an offending 
state to refrain from further acts of aggression.°* The subjective nature of 
“deterrent” reprisals renders precise determinations on the necessary 
amount of force impossible. These actions, therefore, are more likely to be 
condemned than those seeking reparation. 





94. II G. Hackworth, Dig. of Int'l L. 152 (1941). 

95. Bowett, supra note 65, at 11. 

96. Lohr, Legal Analysis of U.S. Military Responses to State-Sponsored International Terror- 
ism, 34 Naval L. Rev. 1, 31 (1985). 

97. See Bowett, supra note 65, at 10-11. 

98. See Roberts, supra note 54, at 282. 
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3. Target 


Consideration must also be given to the nature of the target. While 
an airstrike against a single terrorist may be considered excessive, it may be 
considered a proportionate use of force against the state that set that 
terrorist in motion. Practical difficulties exist in establishing a connection 
between a terrorist attack and the state sponsoring that attack. The more 
convincing the evidence, the less likelihood that the reprisal will receive a 
Security Council condemnation. States must consider the reaction the 
reprisal will evoke in the world community as well as the response at home 
among the people and their representatives in government. A negative 
response at home may send the wrong message to U.S. allies and adversar- 
ies alike. 


4. Alternatives exhausted 


Reprisals are more likely to be considered proportionate if all 
reasonable measures have been exhausted before carrying out the act. 
Before conducting the airstrike on Libya, the United States imposed 
diplomatic and economic sanctions®® against Libya in an attempt to prevent 
further aggressive behavior by Colonel Qadhafi. President Reagan urged 
other nations of the world to join the United States in imposing economic 
sanctions.!°° Canada announced a series of economic measures against 
Libya,!©! while Japan and Western European countries rejected this 
approach.102 


The U.N. reaction to the airstrike was decidedly negative. The 
Security Council, however, failed to muster the needed votes to issue a 
condemnation of the raid.!°? World opinion was similarly negative.'% 
Within a week of the raid, however, Western nations began to apply 
sanctions against Libya. The foreign ministers of the European Economic 
Community also initiated a series of sanctions and followed up with a strong 
condemnation of Libya as a sponsor of international terrorism.!®% The 
Western nations’ post-strike counterterrorist activity demonstrates the 
galvanizing effect a successful, legally and morally supportable, reprisal may 
have.1° 





99. Libyan Sanction Regulations, 51 Fed. Reg. 1354 (1986) (codified as amended at 31 
C.F.R. § 50.101-.807 (1986) (Department of Transportation regulations prohibited: 
imports, exports, and transportation or travel to or from Libya; performance of 
contracts beneficial to Libya; and extension of credit or loans to the Government of 
Libya.) See also N.Y. Times, Jan. 8, 1986, at A7, col. 1. 

100. N.Y. Times, Jan. 3, 1986, at A1, col. 6. 

101. N.Y. Times, Jan. 11, 1986, at AS, col. 3. 

102. N.Y. Times, Jan. 4, 1986, at A4, col. 1. 

103. N.Y. Times, Apr. 22, 1986, at A1, col. 3. 

104. N.Y. Times, supra note 7, at A16, col. 3. 

105. Jd, at Al, col. 6. (For an excellent account of the U.S. bombing of Libya, its aftermath, 
and the legal implications, see Intoccia, American Bombing of Libya: An International 
Legal Analysis, 19 Case W. Res. J. Int’l L. 177 (1987). 


106. The U.S. airstrike on Libya may be justified either as a reprisal or an act of anticipatory 
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VII. CONCLUSION 


The United Nations has sought to impose limitations on the unilat- 
eral use of force in resolving international disputes. Its Charter recognizes 
that force may be necessary to restore order and that states are entitled to 
defend themselves against aggression. This right is “inherent” and custom- 
ary international law is the yardstick upon which the degree and manner of 
self-help should be measured. Not all agree on the scope of this right; 
however, it does exist, and states will continue to resort to reprisal when 
aggression cannot be halted by other methods. 


The U.N. Security Council has been unable to control the spread of 
international terrorism. States should not be bound by the provisions of an 
ineffective U.N. Charter or forced to await the action of an impotent 
Security Council while another state inflicts serious injury upon them. 
International law does not require states to endure repeated attacks without 
taking defensive action. Until the United Nations is able to fulfill the 
mandate of its Charter, reprisal will remain an effective and necessary tool 
by which victim-states may enjoy some degree of security in an insecure 
world. As Benjamin Netanyahu notes, “the terrorist always considers and 
fears a forceful response from his victims. Deterrence works on terrorists 
just as it does on anyone else.”!°7 Reprisal provides that measure of 
deterrence. 


Moreover, forceful responses from victimized nations against terror- 
ists or states sponsoring terrorism for the purpose of deterring further 
terrorism should more properly be termed “reprisals,” rather than “self- 
defense.” The concept of self-defense should not be stretched beyond 
recognition in order to serve as a legal basis for actions which can be 
described more accurately, and more honestly, as reprisal. It has been 
shown that there are legal precedents for reprisal. Indeed, the United 
Nations document which ostensibly prohibits reprisal, the Declaration 
Concerning Friendly Relations, may allow reprisal in certain circumstances. 
At the very least, that document is unclear as to whether reprisal is 
prohibited as to terrorists and sponsors of terrorist organizations. In any 
event, it was drafted in 1970, before the dramatic increase in international 
terrorist activity over the past two decades. 


Perhaps greater honesty in distinguishing between self-defense and 
reprisals will cause nations to acknowledge that the United Nations has 
failed to live up to its mandate to maintain international peace and security 
with regard to international terrorism, thus necessitating actions such as 
peacetime reprisal. With the democratic revolution sweeping Eastern 
Europe, and the unprecedented openness and cooperative spirit demon- 
strated by the Soviet Union, the United Nations has a unique opportunity to 
regain the respect as a true guardian of world peace. 





self-defense. Although reprisal may be cited as a basis, self-defense remains the more 
acceptable theory both to the United Nations and to the world community. 


107. Netanyahu, Terrorism: How the West Can Win 211 (1986). 
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BATTLING AERIAL TERRORISM AND 
COMPENSATING THE VICTIMS 


Captain James C. Duncan USMC" 


I. INTRODUCTION 


Radical groups have turned increasingly to terrorism as a tool for 
pursuing political objectives. Aircraft, because of their mobility, visibility, 
and vulnerability, have become their preferred targets. By brutally violent 
acts such as airport attacks, aircraft hijackings, and aircraft bombings, 
terrorists strive to instill fear and to exert pressure on the existing power 
structure. 


The most recent example of such violence is the suspected terrorist 
bombing of Pan American Flight 103.1 The crash killed all 259 persons 
aboard the flight and eleven persons on the ground.” Investigators con- 
cluded that the bomb was concealed in a radio cassette player in the forward 
luggage compartment.? 





* Captain Duncan earned a B.A. in history and mathematics in 1977 and his 
J.D. in 1981 at the University of Tennessee. He received his L.L.M. in 
international law from George Washington University in 1989. Captain 
Duncan currently serves in the Legal Services Support Section, 3d Force 
Service Support Group, Okinawa, Japan. 

1. Investigation of the airline wreckage has revealed that the catastrophic midair 
disintegration of Pan American Flight 103 over Lockerbie, Scotland on December 21, 
1988, was caused by a bomb. N.Y. Times, Dec. 29, 1988, at Al, col. 6. See also 
Washington Post, Dec. 31, 1988, at A9, col. 1. Flight 103 originated in Frankfurt, West 
Germany on a Boeing 727 that flew to London’s Heathrow Airport, where 49 
passengers and their baggage from Frankfurt were transferred to a Boeing 747. This 
Boeing 747, destined for John F. Kennedy Airport in New York, ultimately blew up 
over Scotland. N.Y. Times, Dec. 22, 1988, at Al, col. 6. See also Washington Post, Dec. 
22, 1988, at Al, col. 3. See also Washington Post, Jan. 7, 1989, at A14, col. 1. 

2. N.Y. Times, Dec. 28, 1988, at A3, col. 1. See also Washington Post, Dec. 31, 1988, at 
AY, col. 4. 

3. Washington Post, Dec. 31, 1988, at A9, col. 4. See also Washington Post, Jan. 3, 1989, 
at A10, col. 4. See also Washington Post, Feb. 17, 1989, at A29, col. 5. The bomb had 
two detonators. Washington Post, Dec. 31, 1988, at A9, col. 4. See also N.Y. Times, Jan. 
1, 1989, at A10, col. 1; Washington Post, Jan. 2, 1989, at A22, col. 1. The first detonator 
was a barometric device triggered by a change of altitude, and the second detonator, an 
electronic timer, was activated by the barometric device. The double-trigger technique 
was developed by terrorists after some airports (such as Frankfurt, West Germany) 
started putting all airline cargo through pressure chambers in order to detonate 
pressure-activated bombs. Washington Post, Dec. 31, 1988, at A9, col. 4. Explosive 
experts have concluded that the bomb was made of high-performance plastic explo- 
sives. In the past, terrorists have used plastic explosives because they are odorless, 
malleable, and can pass undetected through airport metal detectors and x-ray 
machines. Two well-known types of plastic explosives are the Soviet bloc version called 
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Terrorism 


The indiscriminate nature of terrorism flies in the face of essential 
human rights principles by endangering the safety, property, and freedom of 
innocent individuals who have little or no connection with the grievance 
sought to be redressed. Terrorism is devastating not only to those directly 
involved, but also to society in general. Steps must be taken to bring to 
fruition the strong rhetoric of those nations opposed to terrorism. We must 
not allow terrorists to avoid criminal prosecution and civil liability for their 
acts. Through a better understanding of international law, our generation 
can close the door to terrorism. Because international law is in a constant 
state of evolution, we must take steps to mold future international law to 
insure the effective administration of justice on the issue of terrorism. 


This article will discuss aerial terrorism and compensation for its 
victims. Working definitions of terrorism will be examined, followed by an 
argument for international cooperation as the best solution to combatting 
terrorism in the sky. With regard to compensating the victims of terrorism, 
this article will discuss problems faced by terrorist victims as they seek 
compensation under U.S. statutes and three problems they face when 
seeking compensation for injuries received during international airline 
flights. 


Il. DEFINING TERRORISM 


Many have attempted to define terrorism. To date, however, there is 
no universally accepted definition.* Terrorism is a term wrought with 
complex moral and political implications. Unlike the combatants in a 
declared war, terrorists have no rules or conventions for the humane 
treatment of the innocent. In most situations, the goal of the terrorist is to 
frighten a much larger group into doing something that it otherwise would 
not. The problem in defining terrorism stems from the disagreement as to 
the nature of the acts which constitute terrorism, the manner of identifying 
the involvement of foreign governments, and its apparent conflict with 
self-determination movements. From an ideological perspective, one na- 
tion’s freedom fighter is another nation’s terrorist.5 Because the definition 





Semtex and the U.S. military form called C-4. Washington Post, Dec. 31, 1988, at A8, 
col. 1. 

4. The Restatement (Third) of Foreign Relations Law notes that there “has been wide 
condemnation of terrorism,” but international agreements to define and punish it have 
not been widely ratified because of disagreement as to its definition. Restaternent 
(Third) of Foreign Relations Law of the United States § 404 comment a [hereinafter 
Restatement (3D)}. See G. Levitt, Is Terrorism Worth Defining?, 13 Ohio N.U.L. Rev. 97 
(1986). See W. Farrell, The U.S. Government Response to Terrorism 6 (1982). See K. 
Sternberg & D. Skelding, State Department Determinations of Political Offenses: Death 
Knell for the Political Offense Exception in an Age of Modem Political Violence, 9 Yale 
J. World Pub. Ord. 315, 316 n.6 (1983). 

5. E.Lowe & H. Shargel, Legal and Other Aspects of Terrorism 216 (1979). See W. Farrell, 

The U.S. Government Response to Terrorism 6 (1982). See Wall Street Journal, Jan. 4, 

1977, at 1, col. 1. See also I. Blishchenko & N. Zhdanov, Terrorism and Intemational 

Law 39 (1984). 
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of terrorism can differ so dramatically from one nation to another, an 
alleged terrorist can avoid being brought to justice. As the late Professor 
Richard Baxter lamented: “We have cause to regret that a legal concept of 
terrorism was ever inflicted upon us. The term is imprecise; it is ambiguous; 
and above all, it serves no operative legal purpose.”® 


There have been two basic approaches by those who have sought to 
define terrorism. The first is the deductive approach which seeks an 
analytic, generic, abstract definition under which all terrorist acts may be 
lumped. The second is the inductive approach which carves out narrow 
categories of acts that can provide the foundation for developing the legal 
framework to suppress terrorism. 


Under the deductive approach, several different definitions have 
been developed as guidelines to determine what constitutes a terrorist act in 
the United States. The Foreign Intelligence Surveillance Act of 19787 
defines international terrorism as “violent acts or acts dangerous to human 
life that are a violation of the criminal laws of the United States or any state, 
or that would be a criminal violation if committed within the jurisdiction of 
the United States or any state,”® and activity that “appear[s] to be intended 
to intimidate or coerce a civilian population; to influence the policy of a 
government by intimidation or coercion; or to affect the conduct of a 
government by assassination or kidnapping.”® Terrorism has been defined 
by the Federal Bureau of Investigation as “the unlawful use of force or 
violence against persons or property to intimidate or coerce a government, 
the civilian population or any segment thereof, in furtherance of political or 
social objectives.”!° Congress defined terrorism in the 1984 Act to Combat 





R. Baxter, A Skeptical Look at the Concept of Terrorism, 7 Akron L. Rev. 380 (1974). 
50 U.S.C. § 1801 (1978). 
Id. at § 1801(c)(1). 
Id, at § 1801(c)(2). 
10. N.Y. Times, Dec. 12, 1984, at A28, col. 3. The U.S. Army defines terrorism as “the 
calculated use of violence or the threat of violence to attain goals political, religious, or 
ideological in nature. This is done through intimidation, coercion or instilling fear. 
Terrorism involves a criminal act that is often symbolic in nature and intended to 
influence an audience beyond the immediate victims.” Headquarters Dep’t of the 
Army, Countering Terrorism on U.S. Army Installations, Army Reg. 190-52, at 1-1 
(1983). One commentator defined terrorism as “a violent, criminal act, directed toward 
an impersonal target, committed in order to cause widespread fear within the 
community.” National Advisory Comm. on Crim. Just. Standards and Goals, Disorders 
and Terrorism at 3 (1976). The U.S. Marine Corps has defined terrorism as: 
The unlawful use or threat of force and violence against individuals or 
property for coercing or intimidating governments or societies, and often for 
achieving political, religious, or ideological objectives. Terrorists are criminals 
and are not recognized by international law as privileged combatants generally 
immune from municipal law for hostile acts committed during conflict. 
Dep’t of the Navy, Headquarters U.S. Marine Corps, Combatting Terrorism at the 
Installation and Unit Level, MCO 3302.1A at 1 (1988). 
In June 1984, Ambassador Jeane J. Kirkpatrick—as the U.S. representative to the 
United Nations—emphatically stated: “Terrorism is a form of war against society and 
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International Terrorism as: 


An activity that involves a violent act or an act dangerous to 
human life that is a violation of the criminal laws of the 
United States or of any state or that would be a violation if 
committed within the jurisdiction of the United States or of 
any state; and appears to be intended (i) to intimidate or 
coerce a civilian population; (ii) to influence the policy of a 
government by intimidation or coercion; or (iii) to affect the 
conduct of a government by assassination or kidnapping."! 


Each of these definitions is too general. They do not state clearly and 
concisely what acts are to be considered terrorist acts. As the first step 
toward controlling international terrorism, a workable definition of terror- 
ism is needed. This definition must be capable of encompassing all acts of 
terrorism as well as any new evolution terrorism may undergo. In addition, 
the definition must address the problem of state sponsorship, which can 
include: funding, supply of weapons, providing training resources, intelli- 
gence functions, use of national territory, and direction of activities. In 
discussing the state sponsorship issue, the Director of the Federal Emer- 
gency Management Agency stated “it is only inevitable that more and more 
terrorism will be state sponsored because it is the cheapest and least 
hazardous way to fight an undeclared war.”!2 


Following the inductive approach in the criminal law area, the 
United States has enacted legislation which defines terrorism in terms of 
specific criminal offenses. As innovative terrorists create new criminal 
offenses, Congress codifies them. These acts include the Act For the 
Protection of Foreign Officials and Official Guests of the United States;!% 
the Antihijacking Act of 1974;!4 the Act For the Prevention and Punishment 
of Hostage Taking; the Aircraft Sabotage Act;!© and the Omnibus 
Diplomatic Security and Antiterrorism Act of 1986.17 Most of these acts 
were passed in response to international violence. For example, the primary 
motivating factor behind the passage of the Act For the Protection of 
Foreign Officials and Official Guests of the United States was the murder 





all who embody it . . . Terrorist war is a part of a total war which sees the whole society 
as the enemy and all members of society as appropriate objects for violent action.” 
Report on State Sponsored Terrorism by Subcomm. on Sec.and Terrorism, Comm. of the 
Judiciary, 99th Cong., 1st Sess., at 37 (Comm. Print 1985) [hereinafter Terrorism 
Report]. The Central Intelligence Agency in 1980 indicated that “international 
terrorism is terrorism conducted with the support of a foreign government or 
organization and/or directed against foreign nationals, institutions, or governments.” 
Id, at 36. 

11. 18 U.S.C. § 3077 (1984). 

12. Terrorism Report supra note 10, at 36. 

13. 18 U.S.C. §§ 112, 970, 1116, 1117, and 1201 (1972). 

14. 49 U.S.C. § 1301 (1974). 

15. 18 U.S.C. § 1203 (1984). 

16. 18 U.S.C. $31 (1984). See also 49 U.S.C. App. §§ 1301, 1471, 1472 (1984). 

18 U.S.C. § 2331 (1986). 
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of the 1972 Israeli Olympic competitors in Munich, Germany.'* Similarly, to 
meet obligations under the Convention for the Suppression of Unlawful 
Seizure of Aircraft (Hague Convention),!® Congress created the Antihijack- 
ing Act of 1974;2° and to meet obligations under the Convention for the 
Suppression of Unlawful Acts Against the Safety of Civil Aviation (Mont- 
real Convention),?! the United States passed the Aircraft Sabotage Act.?2 


In addition, several U.S. statutes place economic pressure on states 
which support terrorism.2? Through these criminal and civil statutes, the 
United States has established its position on terrorism. Other nations 
opposed to terrorism need to develop their domestic law in a similar 
fashion. If they do, an international consensus on these points might be 
reached. Only a cooperative effort by all other nations opposed to terrorism 
can create an opinio juris against terrorism. From this customary interna- 
tional norm, a truly workable definition of terrorism might be developed 
and crjminal jurisdiction may be available over terrorists under the principle 
of universality of the crime. 


This principle allows a state to apply its laws to punish certain 
offenses “recognized by the community of nations as of universal 
concern.”25 The rationale behind the universality of the crime principle is 
that the perpetrators of certain criminal offenses are the enemies of all 





18. J. Murphy, Punishing International Terrorists 23 (1985). 

19. Convention for the Suppression of Unlawful Seizure of Aircraft, opened wre 
Dec. 16, 1970, 22 U.S.T. 1641, T.IL.A.S. 7192 (entered into force Oct. 14, 1971) 
[hereinafter Hague Convention]. 


20. Murphy, supra note 18, at 21. See also P. Dempsey, Aerial Piracy and Terrorisin: 
Unilateral and Multilateral Responses to Aircraft Hijacking, 2 Conn. J. Int'l L. 427, 451 
(1987) [hereinafter Aerial Piracy]. 

21. Convention for the Suppression of Unlawful Acts Against the Safzty of Civil Aviation, 

for signature Sept. 23, 1971, 24 U.S.T. 564, T.L.A.S. No. 7570 (entered into force 

Jan. 26, 1973) [hereinafter Montreal Convention]. 

Murphy, supra note 18, at 22. See also Aerial Piracy, supra note 20, at 453. 

The Export-Import Bank Act of 1945, 12 U.S.C. § 635 (1986); the Arms Export 

Control Act of 1968, 22 U.S.C. § 2751 (1968); the Export Administration Act of 1979, 

50 U.S.C. App. § 2401 (1979); the Bretton Woods Agreement Act, 22 U.S.C. § 286e-11 

(1978); the Anti-Terrorism-PLO Statute, 22 U.S.C. § 5201 (1987); the Exports to 

Countries Supporting Acts of International Terrorism Statute, 22 U.S.C. § 2780 

(1986); the Reward for Information on International Terrorism Statute, 22 U.S.C. 

2708 (1986); the Annual Country Report on Terrorism Statute, 22 U.S.C. § 2656f 

(1987); the Terrorist-Related Travel Advisories Statute, 22 U.S.C. § 2656¢e (1986); the 

Actions to Combat International Nuclear Terrorism Statute, 22 U.S.C. § 3244 (1986); 

the Contracts: Consideration of National Security Objectives Statute, 10 U.S.C. § 2327 

(1986); the Beneficiary Developing Countries Statute, 19 U.S.C. § 2462 (1986); the 

Suspension of Air Services by President Statute, 49 U.S.C. App. §§ 1514, 1515 (1985); 

the Prohibition on Assistance to Countries Supporting International Terrorism 

Statute, 22 U.S.C. § 2371 (1985); and the Human Rights and Security Assistance 

Statute, 22 U.S.C. § 2304 (1987). 

24. Other bases for criminal jurisdiction over terrorists include: the principle of territori- 
ality; the principle of nationality; the protective principle; and the passive personality 
principle. Restatement (3D), supra note 4, at § 402 comments a through g. 

25. Restatement (3D), supra note 4, at § 404. 
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mankind.2 In 1962, universal jurisdiction extended to only one 
crime—piracy.2? Today, the crimes recognized as being of universal concern 
include slave trade, genocide, hijacking aircraft, war crimes, and perhaps 
terrorism.7® The language “perhaps terrorism” is intended to limit the 
inclusion of terrorism under this principle. The main reason for this 
qualified inclusion is that the international community has failed to agree on 
a definition for terrorism.?° 


III. INTERNATIONAL COOPERATION AS THE SOLUTION TO 
COMBATTING TERRORISM IN THE SKY 


International terrorism is a problem which no nation can deal with 
alone. Nations must work to break down the barriers which restrict 
cooperation, for no nation’s citizens are exempt from airline bombings*° or 
hijackings. The vulnerability of the citizens of all nationalities has been 
borne out not only by the recent bombing of Pan Am Flight 103, but also by 
two recent hijackings. One involved a Nicaraguan Indian who hijacked a 727 
domestic airliner bound for Costa Rica by threatening to set a passenger on 
fire with gasoline. Fortunately, the hijacker was overpowered before the 
plane landed.*! The second incident involved the hijacking of the Soviet 
llyushin-76 jet transport from Ordzhonikidze on December 2, 1988 by four 
heavily armed hijackers.3? International cooperation has become a necessity 





26. M. Halberstam, Terrorism on the High Seas: The Achille Lauro, Piracy and the IMO 
Convention on Maritime Safety, 82 Am. J. Int’! L. 269, 288 (1988). 

27. Restatement (Second) of Foreign Relations Law of the United States § 34. 

28. Restatement (3D), supra note 4, at § 404. 

29. Id. at $ 404, comment a. 

30. Seven confirmed civilian airline bombings during flight have occurred over the past 20 
years: (1) a Swiss airliner en route from Zurich to Tel Aviv on Feb. 21, 1970; (2) a 
Cuban Airlines DC-8 which crashed after taking off from Barbados on Oct. 6, 1976; 
(3) a Pan American flight en route from Tokyo to Hawaii on Aug. 11, 1982; (4) 
Air-India Flight 182 which blew up off the Irish coast on June 22, 1985, en route from 
Toronto to Bombay; (5) Trans World Airlines Flight 840 from Rome to Athens on 
Apr. 2, 1986; (6) Korean Airlines Flight 858 en route from Baghdad to Bangkok which 
crashed near the Thailand-Burma border on Nov. 27, 1987; and (7) Pan American 
Flight 103 which blew up over Lockerbie, Scotland on Dec. 21, 1988, en route from 
London to New York. See N.Y. Times, Dec. 29, 1988, at A10, col. 1. 

31. Washington Post, Feb. 1, 1989, at A18, col. 4. 


32. Washington Post, Dec. 3, 1988, at A1, col. 4. See also Washington Post, Dec. 4, 1988, 
at A36, col. 1. The Soviet incident began when the hijackers seized a bus carrying thirty 
Soviet children. In exchange for the safe release of these hostages, they demanded a 
ransom of two million dollars and a plane to fly them out of the country. Soviet 
authorities decided to comply because of criticism over the death of nine persons when 
Soviet forces stormed a plane which was hijacked in March 1988. Once in the air, the 
hijackers decided to fly to Israel. The incident ended without bloodshed. The hijackers 
surrendered to Israeli police after landing on a military airstrip just north of 

Ben-Gurion International Airport. Washington Post, Dec. 3, 1988, at A1, col. 4. On 

December 3, 1988, the Soviet Union via diplomatic channels requested the return of 

the money, hijackers, weapons, and crew. Israel quickly responded to the Soviet 

Union’s request by returning the hijackers the same day. Lawyers for the Israeli 
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because modern modes of travel have made it easy for terrorists to move 
from one state to another to avoid prosecution and civil liability for their 
criminal acts. 


The international community’s failure to cooperate, exemplified by 
its inability to define terrorism,?> has given rise to a perception that 
terrorists are untouchable by the rule of law. This perception has led to a 
quantum leap in the number of terrorist incidents. Between 1968 and 1986, 
there were over 8,000 reported terrorist acts.34 According to L. Paul 
Bremer III, the U.S. Ambassador at Large for counter-terrorism, the 
increase in terrorism has been caused by its marriage to drugs and the 
perception among terrorists that they are untouchable.*> Today, terrorists 
from Colombia and the Middle East traffic drugs throughout the world. 
This relationship between two of the most destructive forces in modern 
society provides individual terrorists and nations sponsoring terrorism with 
the cash to bankroll anarchy, revolution, and their attacks on the established 
order. 


Under the International Security and Development Cooperation Act 
of 1985, the President of the United States was “to seek the establishment 
of an... International Antiterrorism Committee, consisting of representa- 
tives of the member countries of the North Atlantic Treaty Organization, 
Japan, and such other countries as may be invited and may choose to 
participate.” The stated purpose of the International Antiterrorism Com- 
mittee was to develop cooperation among the participating governments in 
response to international terrorism.*’ Similarly, the Omnibus Diplomatic 
Security and Antiterrorism Act of 1986 addresses establishment of a 
multilateral cooperation to fight international terrorism.** Despite the 
rhetoric of these statutes, the record of actual attempts to provide substance 
to the idea of international cooperation on terrorism has been disappoint- 
ing. On a positive note, efforts to improve international cooperation to 
combat terrorism have increased since the bombing of Flight 103. 





ministry stated that the hijackers were deported as illegal immigrants because it was the 
fastest method of returning them to the Soviet Union. As a condition for their quick 
return, the Soviet Union assured Israel that the hijackers would not face the death 
penalty. Washington Post, Dec. 4, 1988, at A36, col. 1. 

33. See discussion, supra note 4. 

34. Y. Allexander & A. Nanes, Legislative Responses To Terrorism 303 (1986). See also FBI 
Analysis of Terrorist Incidents in the United States-1982, 7 Terrorism Int’l J. 87 (1984). 
Most terrorist acts have occurred since 1968, after the PLO went international. To 
obtain a listing of recent terrorist incidents, see E. Mickolus, Transnational Terrorism: 
A Chronology of Events, 1968-1979 (1980). 

35. Washington Post, Sept. 28, 1988, at A22, col. 1. See also Narcotics: Terror’s New Ally, 
U.S. News & World Report, May 4, 1987, at 30. 

36. Pub. L. No. 99-83, $ 506, 99 Stat. 190, at 222 (1985). 

37. Id. 

Pub. L. No. 99-399, $ 701, 99 Stat. 853, at 877 (1986). 
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A. The International Civil Aviation Organization 


The International Civil Aviation Organization (ICAO),*° a special- 
ized United Nations agency dealing with civil aviation, has been instrumen- 
tal in shaping international law aimed at curbing violence against civil 
aviation. The ICAO has sponsored three major multilateral conventions 
which deal with controlling aerial terrorism. With each of these conventions, 
the goal of the ICAO has been to encourage and develop international 
cooperation. 


The first is the Convention on Offenses and Certain Other Acts 
Committed on Board Aircraft, which was opened for signature on Septem- 
ber 14, 1963 in Tokyo.*° This convention (commonly called the Tokyo 
Convention) deals primarily with jurisdictional problems involved in an 
aircraft hijacking. It provides that the state of registry has primary criminal 
jurisdiction over any offense committed on board the aircraft regardless of 
the aircraft’s location.‘! Critics of the Tokyo Convention note its failure to 
require the signatory states to either extradite or prosecute the individuals 
who hijacked the aircraft and its failure to label hijacking an international 
crime.‘? 


The second multilateral convention sponsored by the ICAO is the 
Hague Convention which became the model for several future international 
conventions dealing with terrorism.‘ The Hague Convention represented a 
major step in the fight against aerial terrorism by declaring that the 
hijacking of an aircraft was an international crime and by developing a clear 
legal policy and enforcement procedures against it. However, the con- 





39. The International Civil Aviation Organization [hereinafter ICAO] has as its basic 
objectives the safety of passengers and cargo and the orderly growth of international 
civil aviation in the world community. More than 150 nations compose the ICAO. See 
Kotaite, Security of Intemational Civil Aviation-Role of ICAO, 7 Annals Air & Space L. 
95 (1982). 

40. 20U.S.T. 2941, T.I.A.S. No. 6768 [hereinafter Tokyo Convention]. 

41. Id. atart. 3. Jurisdiction, however, may be asserted by third-party states in the following 
cases: If the offense affects the territory of such state; if the offense was committed 
against or by a permanent resident or national of such state; if the offense was 
committed against the security of such state; if the offense breaches any regulations or 
tules relating to the maneuver or flight of aircraft in such state; and if such state’s 
exercise of jurisdiction is necessary to fulfill its obligations under a multilateral 
international agreement. A nation where the hijacked aircraft lands is required to 
return the hijacked aircraft to the country of origin and to allow the passengers to 
continue their journey as quickly as possible. Jd, at art. 4. 

42. Recent Developments, 19 Harv. Int’! LJ. 1037, 1040 (1978); Steelman, Intemational 
Terrorism Vis-a-Vis Air-Hijacking, 9 Sw. U.L. Rev. 85, 101 (1977). 

43. See Montreal Convention, supra note 21. See Convention on Prevention and Punish- 
ment of Crimes Against Internationally Protected Persons, Including Diplomatic 
Agents, Dec. 14, 1973, 28 U.S.T. 1975, T.LA.S. No. 8532. See International Convention 
Against the Taking of Hostages, Dec. 4, 1979, 18 LL.M. 1419 (1979). See Convention 
on the Physical Protection of Nuclear Material, Oct. 26, 1979, 18 I.L.M. 1419 (1979). 

44. Hague Convention, supra note 19, at art. 1. Jurisdiction was not conferred automati- 
cally under the Hague Convention; instead, the contracting state was permitted to 
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tracting state in whose territory the alleged offender is found was required 
without exception to either extradite him or to establish jurisdiction as per 
article 4 of the Hague Convention and prosecute him. This mandatory 
extradition or prosecution requirement in the Hague Convention was 
helpful in deterring aerial terrorism by reducing the number of states 
available as safe havens.*> One serious drawback to the Hague Convention, 
however, is its failure to address the problems of aircraft sabotage ade- 
quately. After the Hague Convention the number of aircraft hijackings 
decreased, but the overall number of terrorist acts involving civil aviation 
increased.** Instead of hijacking aircraft, terrorists began designing bombs 
to explode during the flight*’? or attacking the airport terminals. To cope 
with these problems in the Hague Convention, the ICAO drafted the 
Montreal Convention.** 


Unlike the Hague Convention, the Montreal Convention empha- 
sized detection of aircraft sabotage prior to flight and airport security. 
Under the Montreal Convention, it is unlawful: (1) to commit acts of 
violence which might endanger the safety of an aircraft; (2) to commit acts 
of violence which destroy or cause serious damage to air navigation 
facilities; (3) to commit acts of violence by destroying an aircraft, or causing 
damages which render it incapable of flight, or which will endanger the 
aircraft’s safety during flight; and (4) to place on an aircraft any substance 
or device which could cause destruction of the aircraft, or cause the aircraft 
to be incapable of flight, or cause damage which would endanger the 
aircraft’s safety in flight.‘ 


One problem shared by each of these conventions, and which is a 
problem common to most international agreements, is that there are no 
effective means to compel compliance. In addition, the dispute resolution 
articles have been weakened by the right of states to make reservations to 
them.5° In spite of worldwide support for these conventions and the 
significant threat that terrorists pose to civil aviation, there have been, and 
perhaps always will be, some states which will provide a safe haven to 
terrorists. 





assert jurisdiction based on one of the following: (1) the state of the registration of the 

hijacked aircraft; (2) the state in which the hijacked aircraft lands with the hijacker 

aboard; and (3) the state which is the permanent residence of the lessee of the hijacked 

aircraft or principal place of business of the hijacked aircraft. Jd. at art. 4. The 

convention also required the punishment for terrorist acts to be assessed under each 

contracting states’ domestic law for serious offenses within their borders. Jd. at art. 7. 
45. Aerial Piracy, supra note 20, at 436. 


46. Id. 

47. Id. at 437. 

48. Montreal Convention, supra note 21. 
49. Id, at art. 1. 


50. Tokyo Convention, supra note 43, at art. 24. See Hague Convention, supra note 19, at 
art. 12. See Montreal Convention, supra note 21, at art. 14. 
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B. The Seven Economic Summit Countries 


In December 1969, the U.N. General Assembly adopted a resolution 
which called for all states “to take every appropriate measure to ensure that 
their respective national legislation provides an adequate framework for 
effective legal measures against all kinds of unlawful interference with, 
seizure of, or other wrongful exercise of control by force or threat thereof 
over civil aircraft in flight.”5! The United States and most Western 
European nations felt that the United Nations could not be effective in 
curtailing international terrorism because some states supported the use of 
terrorism as a weapon against the western democracies. In addition, some 
member states were prepared to provide terrorists with a safe haven.5? In 
light of the division in the United Nations over terrorism, it was inevitable 
that nations having similar interests and concerns on the issue of interna- 
tional terrorism would come together. The issue of international terrorism 
and its effects on international civil aviation became an important issue at 
the annual meetings between seven of the world’s largest industrialized 
nations: United States, United Kingdom, Japan, Italy, France, Federal 
Republic of Germany, and Canada.*? Out of these annual summits have 
come six counterterrorism cooperation declarations condemning all forms 
of terrorism, including hostage-taking and aircraft hijackings.>* The first 
was the Bonn Antihijacking Declaration in 1978,55 which included the 
threat of an aviation boycott against any nation that failed to return a 
hijacked aircraft and/or refused to prosecute or extradite those who 
hijacked an aircraft.5° This declaration was not a treaty; nor did it create any 
legal rights or duties among the seven countries. It was simply a statement 
of political intent to take certain action in hijacking incidents where states 
did not honor their legal obligations. 


The first application of the Bonn Antihijacking Declaration occurred 
at the Ottawa Economic Summit on July 20, 1981, triggered by the hijacking 
of a Pakistani International airliner to Kabul, Afghanistan by Pakistani 
political dissidents four months earlier.5’ Declaration signatories opined 
that the actions of the Afghan regime during the incident, and in ultimately 





51. G.A. Res. 2551, 24 U.N. GAOR (1831st plenary mtg.), U.N. Doc. A/Res/ 2551 (1970). 
The vote was 72 to 2, with 17 abstentions. 

52. Murphy, supra note 18, at 17. 

53. Id. at 19. 


54. N.Y. Times, June 10, 1987, at A10, col. 1. See generally Garavoglia, From Rambouillet 
to Williamsburg: A Historic Assessment, In Economic Summits and Westem Decision- 
Making 5 (1984). 

55. Bonn Declaration on Hijackings of 1978, reprinted in 17 I.L.M. 1285 (1978). See 
Intemational Terrorism, 78 Dep’t St. Bull. No. 2018, at 5 (1978) (joint statement on 
international terrorism at the Bonn Summit Meeting on July 17, 1978) [hereinafter 
Bonn Declaration]. See also Murphy, supra note 18, at 19. 

56. Bonn Declaration, supra note 69, at 5. See also Murphy, supra note 18, at 19; G. Levitt, 

LC terrorism Cooperation: The Summit Seven and Air Terrorism, 20 
Vand. J. Int’l L. 259, 267 (1987). 


57. Murphy, supra note 18, at 20; N.Y. Times, Mar. 3, 1981, at AS, col. 6. 
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providing refuge to the hijackers, were “a flagrant breach of its international 
obligations under the Hague Convention to which Afghanistan is a party 
and constitute[d] a serious threat to air safety.”5* Furthermore, they 
indicated they “would suspend all flights to and from Afghanistan in 
implementation of the Bonn Declaration unless Afghanistan immediately 
... [took] steps to comply with its obligations.”>° 


It remains to be seen whether the collective suspension of air 
services will deter states from supporting terrorists. But, regardless of the 
deterrent effect, collective sanctions provide two very important elements in 
the fight against terrorism: international cooperation and peer pressure. 
Initiatives, such as the Bonn Declaration, which establish such sanctions 
should be continued and increased to promote the use of these valuable 
tools. 


IV. COMPENSATING THE VICTIMS OF TERRORISM 


To battle terrorism effectively, we must react to heinous terrorist 
acts in a calm, calculated, and legal manner. Our response must follow three 
simultaneous, yet distinct, courses: (1) criminal prosecution of terrorists; 
(2) providing compensation and civil remedies for terrorist victims; and (3) 
the development of preventive measures against terrorist acts. 


A. Compensation Under United States Statutes 


The United States has made progress toward compensating the 
victims of terrorism in recent years. During the Iranian hostage incident, 
seventy-two persons were seized in the American Embassy in Tehran, Iran. 
All but one was a U.S. Government employee or individual under contract 
with the U.S. Government.®° Because of the Iran hostage incident, the U.S. 





58. K. Chamberlain, Collective Suspensions of Air Service With States Which Harbour 
Hijackers, 32 Int’! & Comp. L.Q. 616, 627 (1983). 

59. Id. Of the seven, only France, the United Kingdom, and the Federal Republic of 
Germany were receiving flights from Afghanistan. These three countries felt that 
sanctions under the Bonn Antihijacking Declaration could not be instituted without 
first terminating their bilateral air service agreements with Afghanistan. In the air 
transit agreements with Afghanistan, one year’s notice of termination was required. 
France, the United Kingdom, and the Federal Republic of Germany each gave 
Afghanistan the one-year required notice of termination and, on November 30, 1982, 
all air service with Afghanistan was stopped. Shortly before the sanctions went into 
effect, Afghanistan’s airline, Ariana, approached other Western European nations on 
the issue of airline traffic rights. No Western European nation would allow Ariana 
Airlines to fly into their territory. Jd, at 628. In July of 1984, some 19 months after the 
sanctions were implemented by the 7 economic summit countries, Afghanistan 
reported that one of the hijackers of the Pakistan International airliner had been 
convicted of murder on an unrelated charge and executed in Kabul. The Times 
(London), July 14, 1984, at 4, col. 5. Despite this alleged claim, the sanctions were kept 
in effect until November of 1986. Kabul Plans to Resume London, Paris, Frankfurt 
Flights, Reuters North Eur. Service (Nov. 7, 1986). 


60. President's Comm. on Hostage Compensation, The Final Report and Recommendations of 
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policy on compensation for victims of terrorism was reconsidered. President 
Carter set up the President’s Commission on Hostage Compensation on 
January 19, 1981 to make recommendations on whether the United States 
should provide compensation to those hostages.©1 The commission con- 
cluded that the United States should not pay “compensation in the tort 
sense” to the hostage victims or to their family members.*? Instead, the 
commission recommended that legislation be adopted, using the War 
Claims Act of 1948° as a model, which would provide payment to the 
hostages for each day they were in captivity in the amount of $12.50. The 
commission reasoned that the hostages of international terrorists were 
similar to prisoners of war and internees. The commission’s recommen- 
dations were never implemented.® Sensing the inequity of the situation, 
Congress decided to provide compensation for the Iranian hostages through 
two statutes—the Hostage Relief Act of 1980°7 and the Omnibus Diplo- 
matic Security and Antiterrorism Act of 1986.% 


1. The Hostage Relief Act of 1980 


The first U.S. statute to compensate the victims of terrorism was the 
Hostage Relief Act (HRA) of 1980.°° Congress intentionally narrowed the 





the President's Comm. on Hostage Compensation, at 3-10 (Sep. 21, 1981) [hereinafter 
Commission Report]. 

61. Exec. Order No. 12,285, 3 C.F.R. 117-118 (1982). 

62. Letter from James S. Dwight, Jr., Chairman, President’s Commission on Hostage 

Compensation, to President Reagan (Sep. 21, 1981). See also Commission Report, supra 

note 78, at i. 

50 U.S.C. App. $$ 2001-2017 (1982). 

The commission’s selection of $12.50 per day sparked some controversy. The 

commissioned reasoned that, since the last adjustment upward of the benefit payable 

to persons eligible under the War Claims Act was made in 1970, that the amount 
should be adjusted upward from $5.00 to $12.50 to take into account the effect of 
inflation. Commission Report, supra note 60, at 22. The $12.50 per day figure was 

referred to in the statement of Thomas D. Boyatt as an “insult.” H.R 2956& H.R. 209 

Benefits to Federal Employees Who Are Victims of Terrorism: Joint Hearings Before the 

Subcomm. On Civil Service and the Subcomm. on Compensation and Employee Benefits 

of the House Comm. on Post Office and Civil Service and the Subcomm. on Intemational 

Operations of the House Comm. on Foreign Affairs, 99th Cong., 1st Sess., at 80 (1985) 

[hereinafter Benefits to Federal Employees}. In the letter from Brice M. Clagett to Rep. 

Patricia Schroeder, dated June 12, 1985, the $12.50 figure was called “ridiculous.” Id. 

at 38. 

65. Benefits to Federal Employees, supra note 64, at 20-21. 

66. Id, at 19 (statement of Ronald I. Spiers, Under Secretary of State for Management). 
See also Id. at 41 (statement of Walter F. Weiss, Congressional Liaison, American 
Foreign Service Association). See also H.R. Rep. No. 201, 99th Cong., 1st Sess., pt. 1 
at 6 (1985). 

67. Sections 101-301, 5 U.S.C. § 5561 (1982). 


68. Pub. L. No. 99-399, 1986 Code Cong. & Admin. News 1865. Another U.S. statute 
which provides a potential avenue for compensation to the victims of terrorism is the 
Alien Tort Claims Act. 28 U.S.C. $ 1350 (1982). This statute, after years in obscurity, 
has been used to bring lawsuits for violations of international human rights laws. 

69. Sections 101-301, 5 U.S.C. § 5561 (1982). 
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scope of this statute by limiting compensation to American hostages and 
their family members.” 


Two rationales were given to support the limited scope of the HRA. 
First, most acts of terrorism have not involved private citizens, but U.S. 
Government employees’! stationed abroad who are seen by terrorists as 
symbols of American preeminence. Arguably, legislation should extend 
compensation to private U.S. citizens abroad who become the victims of 
terrorism because they also are seen as symbols representing the United 
States, a compassionate and reasonable employer.72 


While the HRA was of undeniable benefit to the American hostages 
and their families, the act did not compensate for their mental anguish, 
suffering, and pain. Furthermore, the Iranian hostages were not allowed to 
seek compensatory tort damages in the U.S. courts because of a treaty 
known as the Declaration of the Government of the Democratic and 
Popular Republic of Algeria (Algerian Agreement) entered into between 
the United States and Iran on January 19, 1981.73 The Algerian Agreement 





70. Id. $101, 5 U.S.C. § 5561 (1982). The Hostage Relief Act (HRA) of 1980 defined 
American hostage as any person who is put in captive status, while in the uniformed 
service of the United States, the Civil Service, or while a resident alien or citizen of the 
United States rendering personal service to the United States abroad. Jd. § 101, 5 
US.C. $ 5561 (1982). In this statute, Congress distinguishes between a private U.S. 
citizen held hostage and a public official held hostage. The significance of this 
distinction is that a private U.S. citizen held hostage is not eligible to receive 
compensation. /d. Private U.S. citizens held hostage would be eligible only for tax relief 
purposes. Commission Report, supra note 60, at 32. See also HRA, § 205(f), 5 U.S.C. § 
5561 (1982). Family members are defined as any member of the American hostage’s 
family or household or any dependent of an American hostage. Id. § 101(3), 5 U.S.C. 
§ 5561 (1982). Captive status has been defined as a missing status caused by “hostile 
action abroad .. . which is directed against the United States . . . and which is identified 
by the Secretary of State in the federal register.” Jd. § 101(4), 5 U.S.C. 5561 (1982). 

71. App. D, Commission Report, supra note 60, at 88-89. 

72. Under this view, compensating government employees who are the victims of terrorism 
fulfills a duty owed by the United States to its employees. Benefits to Federal Employees, 
supra note 64, at 43. The HRA was important because it provided benefits not only to 
the American hostage but also to the family of the American hostage. Some of the 
benefits provided to the family of the American hostage were as follows: 

(1) ability of spouse to file a joint income tax return; 
(2) the Soldier and Sailors Civil Relief Act of 1940 was made applicable to 
American hostages, thereby allowing courts to defer legal actions brought 
against the American hostages or their family when the absence of the 
American hostage is prejudicial to their defense; 
(3) medical expenses of the American hostages or their families which are 
related to or attributable to the hostage experience shall be reimbursed by the 
U.S. Government; 
(4) educational expenses of members of hostage families (post-secondary) 
and expenses of retraining of the American hostages sha!l be paid by the U.S. 
Government. 
App. G, Commission Report, supra note 60, at 120. See also HRA §§ 101-301, 5 U.S.C. 
§ 5561 (1982). 


73. 201.L.M. 224 (1981) [hereinafter Algerian Agreement]. 
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not only provided for the release of the American hostages from Iran, but 
also contained a provision that no American hostage could bring a civil 


action for damages against Iran for acts which occurred during the hostage 
incident.” 


2. Omnibus Diplomatic Security and Antiterrorism Act of 1986 


The Omnibus Diplomatic Security and Antiterrorism Act of 1986 is 
the most recent U.S. statute which attempts to compensate the victims of 
terrorism.?> The portion dealing with compensation is Title VIII, the 
Victims of Terrorism Compensation Act (VTCA).”° Under the VTCA, 
benefits are provided only for “captives” and “family members.””’ Unlike 
the HRA, VTCA benefits are not restricted to the victims of a certain 
terrorist act. The victim must be working for the U.S. Government and the 
terrorist incident for which compensation is sought must have occurred 
after January 21, 1981.78 The act specifically included a provision for 
payment to the Iranian hostages of fifty dollars for each day of captivity.7® 





74. Id, at 227-29. If any American hostage brought suit against Iran, the penalty would be 
a fine of $50,000 and a prison term of ten years. 31 C.F.R. § 535.701 (1988). See also 
31 C.F.R. § 535.216(a) (1988), which prohibits: 
persons subject to the jurisdiction of the United States. .. from prosecuting in 
any court within the United States or elsewhere, whether or not litigation was 
commenced before or after January 19, 1981 relating to: (1) the seizure of the 
hostages on November 4, 1979; (2) the subsequent detention of such 
hostages; and (3) injury to United States property or property of United 
States nationals within the United States Embassy compound in Tehran after 
November 3, 1979; or (4) injury to United States nationals or their property 
as a result of popular movements in the course of the Islamic Revolution in 
Iran which were not an act of the Government of Iran. 
Id, Through Exec. Order No. 12,283, issued on Jan. 19, 1981, President Carter directed 
the Secretary of the Treasury to develop regulations to enforce the Algerian 
Agreement. Exec. Order No. 12,283, 3 C.F.R. 114-115 (1982), reprinted in 50 U.S.C. § 
1701 notes 256-57 (Supp. 1988). To complete the implementation of the Algerian 
Agreement, President Reagan issued Exec. Order No. 12,294 on Feb. 24, 1981. Exec. 
Order No. 12,294, 3 C.F.R. 139-140 (1982), reprinted in 50 U.S.C. § 1701 notes at 258 
(Supp. 1988). This statute has no future utility since it applies only to the American 
hostages held by Iran from Nov. 4, 1979 to Jan. 20, 1981. 
75. Pub. L. No. 99-399, 1986 Code Cong, & Admin. News 1865. 
76. 5SUS.C. § 5569 (1986). 


77. Id, The term “captive” is defined as an individual who is held involuntarily while in the 
Civil Service of the United States, or a resident alien, U.S. citizen, or national who is 
rendering service to the U.S. Government. Jd. at § 5569(a)(1). Family members are 
defined as individuals who are a part of the captive’s household or family or any 
dependent of a captive. /d. at § 5569(a)(4). Captive status is defined as “a missing 
status which, as determined by the President, arises because of hostile action and is a 
result of the individual's relationship with the [U.S.] government.” Id. at § 5569(a)(2). 

78. Id. at §5569(h). This was the day after the Iranian hostages were released. J. Terry, The 
Iranian Hostage Crisis, International Law and United States Policy, 32 JAG J. 31, 79 
(1982) [hereinafter Jranian Hostage Crisis}. 

79. Victims of Terrorism Compensation Act (VTCA), 5 U.S.C. § 5569(d)(2) (1986). See 
also VTCA, § 802 (100 Stat.) 879. In addition, the act provides compensation for 
individuals who were taken captive after Nov. 4, 1979, the date that Iran seized the 
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The VTCA, like the HRA, provides nonmonetary benefits which 
include: the establishment of an interest-bearing fund into which payment 
of the captives’ pay and allowances may be placed; payment of medical and 
health care expenses for captives and their family members for medical 
problems arising from the terrorist incident if such expenses are not covered 
by some other government program or private insurance; and educational 
benefits for the captives, their children, and their spouses for a period of up 
to forty-five months.®° 


In contrast to the HRA, this act provides for both monetary and 
nonmonetary relief which can be implemented immediately. The shortfalls 
of this act are that it does not provide compensation for the pain, suffering, 
and mental anguish of the victims or their families and provides compen- 
sation only for terrorist victims who are held hostage and not the victims of 
other types of terrorism. Furthermore, this statute is applicable only to U.S. 
Government employees and not to private citizens of the United States or 
foreign nationals. By limiting benefits under the VTCA to government 
employees held hostage, Congress has not been fair or equitable to those 
government employees who are the victims of terrorism but not held 
hostage. Congress should amend this act to apply to all government 
employees who are the victims of terrorism. 


3. Alien Tort Claims Act 


The Alien Tort Claims Act (ATCA) was part of the Judiciary Act of 
1789.8! This statute provides Federal jurisdiction over “any civil action by an 
alien for a tort only, committed in violation of the law of nations or a treaty 
of the United States.””? 


Prior to 1980, the ATCA had been held to provide jurisdiction in 
only two cases: Bolchos v. Darreil®? (a maritime seizure case) and Abdul- 
Rahman Omar Aadra v. Clifi®* (a child custody case). The successful use of 
the ATCA in Filartiga v. Pena-Irala*> resurrected the statute. The Filartiga 
court construed “violation of the law of nations” to mean that “courts must 





American hostages in Tehran. Iranian Hostage Crisis, supra note 78, at 75. Those 
captive individuals will be paid “not less than one-half of the amount of the worldwide 
average per diem rate under section 5702 of this title which was in effect for each day 
that an individual was so held.” VTCA, 5 U.S.C. § 5569(d)(2) (1986). Furthermore, the 
act provides for compensation to be paid to the captive’s spouse or child in accordance 
with regulations prescribed by the President for education or training if the captive dies 
during captive status. Id. at 5569(f)(C). 

80. Id. at § 5569. 

81. Ch. 20, $ 9(b), 1 Stat. 73, 77 (1789), codified at 28 U.S.C. § 1350 (1982). 

82. 28 U.S.C. § 1350 (1982). 

83. 3 F. Cas. 810 (D.S.C. 1795) (No. 1607). 

84. 195 F. Supp. 857 (D. Md. 1961). 

85. 630 F.2d 876 (2d Cir. 1980). In this case, the ATCA was used to establish 
subject-matter jurisdiction in U.S. district court for a Paraguayan national to bring suit 
for wrongful death by torture against another Paraguayan national. Jd. 
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interpret [customary] international law not as it was in 1789, but as it has 
evolved and exists among the nations of the world today.”®* 


The next important case to construc the application of the ATCA 
was Tel-Oren v. Libyan. Arab Republic®’ Tel-Oren is significant because of 
the effect its reasoning may have on future human rights claims that are 
litigated under the ATCA. Tel-Oren laid the groundwork to restrict dra- 
matically the Federal civil judicial remedies available to victims of terrorism. 
The opinions of Judge Robb and Judge Bork in Tel-Oren, by expanding the 
judicial deference given to the political branches, have seemingly barred 
adjudication of further claims under the ATCA.®* 


Today, both procedural and substantive legal problems confront 
victims who seek to bring tort actions against individual terrorists or those 
nations sponsoring terrorism.*° First, the victim must establish personal and 
subject-matter jurisdiction. This may be difficult since the defendant may be 
outside the United States or lack the necessary minimum contacts to satisfy 
due-process requirements.°° Next, the victim must serve process on the 
terrorist or the terrorist-sponsoring nation. In Tel-Oren, the district court 
questioned whether the Palestine Liberation Organization (PLO) or Libya 
had been served properly.*! The victim must overcome a motion for 
dismissal based on forum non conveniens if the terrorist attack did not occur 
on USS. soil. The forum non conveniens doctrine has become increasingly 
important in transnational lawsuits, as evidenced by the dismissal of the suit 
brought by India against Union Carbide after the Bhopal disaster.9? 


The victim must also demonstrate standing to sue in Federal court.*? 
Next, the victim must overcome obstacles raised by diplomatic immunity 
which the individual terrorist may have or foreign sovereign immunity of a 
foreign nation defendant. As a general rule, once diplomatic agents are 





86. Id. at 881. 

87. 726 F.2d 774 (D.C. Cir. 1984), cert. denied, 470 U.S. 1000 (1985). This case involved 
a terrorist attack by the PLO on an Israeli civilian bus. The attack wounded 87 and 
killed 34 passengers on the bus. This decision by the D.C. Circuit Court of Appeals 
affirming dismissal of the case consisted of three separate and distinct opinions. 

88. L. Wishik, Separation of Powers and Adjudication of Human Rights Claims Under the 
Alien Ton Claims Act, 60 Wash. L. Rev. 697, 719 (1985) [hereinafter Human Rights 
Claims}. 

89. H. Koh, Civil Remedies for Uncivil Wrongs: Combatting Terrorism through Transnational 
Public Law Litigation, 22 Tex. Int’l L.J. 169, 181 (1987) [hereinafter Remedies for 
Uncivil Wrongs}. 

90. Int’l Shoe Co v. Washington, 326 U.S. 310 (1945). See also Asahi Metal Indus. v. 
Superior Ct., 480 U.S. 102 (1987). 

91. 517 F. Supp. 542, 545 n.1 (D.D.C. 1981). 

92. In Re Union Carbide Corp. Gas Plant Disaster at Bhopal, India in Dec. 1984, 634 F. 
Supp. 842 (S.D.N.Y. 1986), aff'd in part, 809 F.2d 195 (2d Cir. 1987), cert. denied, 108 
S. Ct. 199 (1987). The victim must also withstand a motion for dismissal under Rule 
12(b)(6) of the Fed. R. Civ. P. This was one of the major issues raised in Tel-Oren. 726 
F.2d at 798-819 (Bork, J., concurring). See also Judge Edward’s opinion. Jd. at 775-79. 

93. Remedies for Uncivil Wrongs, supra note 89, at 192 n.51. 
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received by a nation, they have immunity from the civil and criminal 
jurisdiction of the receiving state.°* The immunity given to foreign nations 
by the United States is conferred by the Foreign Sovereign Immunities Act 
(FSIA) of 1976.°> The FSIA transferred the responsibility for determining 
when a foreign nation is immune from suit from the State Department of 
the executive branch to the judiciary.°° Some courts have held that the FSIA 
establishes the exclusive basis for withdrawal of foreign sovereignty immu- 
nity. Based upon this reasoning, courts have dismissed suits under the 
ATCA that did not fall within one of the exceptions in the FSIA.*’ 


In addition, the victim must avoid the problem of court abstention 
under the political question doctrine, the act of state doctrine, or both, The 
political question doctrine is shrouded in controversy; some scholars 
question whether it even exists.°* Usually, a political question arises when 
the policies of the legislative or executive branch are challenged directly by 
a claim. When a potential political question arises, the courts do not abstain 
automatically. Instead, they examine the issue to determine if the actions of 
the executive branch or legislative branch are constitutional. If the actions of 
the executive branch or legislative branch are found to be within their 
respective constitutional powers, the court abstains from reviewing the 
merits of the claim.°° The Supreme Court tried to remove the general 
confusion surrounding the political question doctrine in Baker v. Carr.'°° 





94. Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 23 U.S.T. 3227, T.LA.S. 
No. 7502, 500 U.N.T.S. 95 at art. 31. 

95. 28U.S.C. $§ 1602-1611 (1982) [hereinafter FSIA]. The FSIA establishes exceptions to 
the general rule that foreign nations are immune from suit in the courts of another 
sovereign nation unless that foreign nation consents to the forum nation’s jurisdiction. 

96. H.R. Rep. No. 1487, 94th Cong., 2d Sess. 7 (1976), reprinted in 1976 U.S. Code Cong. 
& Admin. News 6604, 6606. See also Foreign Sovereign Immunities Act: Hearings on H.R. 
11315 Before the Subcomm. on Administrative Law and Government Relations, 94 Cong., 
2d Sess. 29 (1976). At the hearings, Bruno A. Ristau of the Dep’t of Justice testified 
that “the [FSA] is designed to depoliticize the area of sovereign immunity by placing 
the responsibility for determining questions of immunity in the courts.” Jd. at 31. 

97. See In Re Korean Air Line Disaster of Sept. 1, 1983, 597 F. Supp. 613 (D.D.C. 1984), 
appeal pending. See also Amerada Hess Shipping Corp. v. Argentina Republic, 638 F. 
Supp. 73 (S.D.N.Y. 1986), rev'd, 830 F.2d 421 (2d Cir. 1987), rev'd, 57 U.S.L.W. 4121 
(Jan. 23, 1989). 

98. Human Rights Claims, supra note 88, at 701. 

99. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 166 (1803). See also L. Henkin, Is There 
a “Political Question” Doctrine?, 85 Yale L.J. 597 (1976). 

100. 369U.S. 186 (1961). In Baker, the Supreme Court stated that the following factors may 
be used to determine the presence of a political question: 
Prominent on the surface of any case held to involve a political question is 
found a textually demonstrable constitutional commitment of the issue to a 
coordinate political department; or a lack of judicially discoverable and 
manageable standards for resolving it; or the impossibility of deciding without 
an initial policy determination of a kind clearly for nonjudicial discretion; or 
the impossibility of a court’s undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government; or an 
unusual need for unquestioning adherence to a political decision already 
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Though raised frequently, the doctrine has rarely prevented a case from 
being decided on the merits. During the last twenty years, the Supreme 
Court has found a nonjusticiable political question only once.!® 


The leading case discussing the act of state doctrine is Banco 
Nacional de Cuba v. Sabbatino.'°? In Sabbatino, the Supreme Court stated 
that: the Judicial Branch will not examine the validity of a taking of property 
within its own territory by a foreign sovereign government, extant and 
recognized by this country at the time of suit, in the absence of a treaty or 
other unambiguous agreement regarding controlling legal principles, even if 
the complaint alleges that the taking violates customary international law.! 


By this language, the Supreme Court placed three limitations on the act of 
state doctrine: diplomatic, territorial, and clear law. Under the diplomatic 
limitation, the act of state doctrine should not be applied in situations that 
could be an embarrassment to U.S. foreign policy. The territorial limitation 
restricts application of the doctrine to the expropriation of property by a 
foreign sovereign within its own territory. The clear law limitation restricts 
use of the doctrine where there is an applicable customary international 
norm or a Clear and unambiguous treaty or agreement.!% 


The Sabbatino court indicated that the act of state doctrine was not 
required by the Constitution, but that it did have constitutional 
underpinnings.!°° To determine when to apply the doctrine, one must 
balance the sensitivity of the foreign policy question involved and the 
potential for judicial interference against whether the law on the matter is 
clear—due to an agreement, treaty, or international consensus.!°%° The 
overall purpose of the act of state doctrine is to avoid interference with 
foreign policy. 


The victim would also face a difficult discovery problem. Realisti- 
cally, the victim would not be able to obtain information which the United 
States might have in its possession on the terrorist or group responsible for 
the injury because the release of such information might disrupt counter- 
terrorist measures or jeopardize national security.1°’ Prior to judgment, the 
victim would be unable to attach the assets of the state which sponsored the 
terrorist acts against him and would face the problem of trying to enforce a 





made; or the potentiality of embarrassment from multifarious pronounce- 
ments by various departments on one question. 


Id, at 217. See also Goldwater v. Carter, 444 U.S. 996, 997-98 (1979) (Powell, J., 
concurring). 


101. Gillian v. Morgan, 413 U.S. 1 (1973). 

102. 376 U.S. 398 (1964). 

103. Id, at 428. 

104. Id. 

105. Id, at 423-27. 

106. Id. at 428. 

107. Chicago & S. Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948). 
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judgment under the restrictive enforcement provisions of the FSIA.1% 
Review of the legal problems plaguing terrorist victims who seek civil 
remedies against states sponsoring terrorism or individual terrorists makes 
it clear that changes in the law are needed. If these obstacles are not 
removed, the victims of terrorists will be effectively without a viable remedy. 


B. Compensation Available to U.S. Victims of Terrorism Aboard 
International Airline Carriers 


The liability of air carriers for injuries to U.S. passengers who are the 
victims of terrorism during international flights is governed by the Conven- 
tion for the Unification of Certain Rules Relating to International Trans- 
portation by Air, known as the Warsaw Convention,!°° and by the Montreal 
Agreement.!1° 


“1. Warsaw Convention 


The Warsaw Convention evolved from two international confer- 
ences, one in Paris in 1925 and the second in Warsaw in 1929.1"! At the time 
of the Warsaw Convention, the civil aviation industry was in its early stages 
of development. To promote the civil aviation industry and to encourage 
capital investment in this fledgling industry, the planners of the Paris and 
Warsaw conferences had two goals: to limit the liability of the airlines and 
to provide uniformity as to the tickets, waybills, and procedural and 
substantive law applicable to an international airline claim.1!2 


Although the Warsaw Convention was designed to protect the civil 
aviation industry, it also contains provisions to protect passengers. For 
example, article 23 of the Warsaw Convention provides that no provision is 
valid which attempts to relieve the airlines of liability or attempts to lower 





108. SIA states a general rule that the assets of a foreign nation are immune from 
prejudgment attachment, except in limited cases. 28 U.S.C. §§ 1609-1611 (1982). See 
Letelier v. Republic of China, 748 F.2d 790 (2d Cir. 1984). See Von Dardel v. USSR, 
623 F. Supp. 246 (D.D.C. 1985). See also R. Hedin, Alien Tort Claims in the 1980's: Von 
Dardel vy. Union of the Soviet Socialist Republic, 12 Brooklyn J. Int'l L. 469, 502-03, 503 
n.167 (1986). 

109. Opened for signature Oct. 12, 1929, 49 Stat. 3000, T.S. No. 876, 137 L.N.T.S. 11 (ratified 
by the United States Oct. 29, 1934) [hereinafter Warsaw Convention]. 

110. Civil Aeronautics Board Agreement 18,900, Liability Limitation of the Warsaw 
Convention and the Hague Protocol, approved by CAB order no. E-23680 (May 13, 
1966), reprinted in 31 Fed. Reg. 7302 (1966) [hereinafter Montreal Agreement]. 

111. A. Lowenfeld & A. Mendelsohn, The United States and the Warsaw Convention, 80 
Havv. L. Rev. 497, 498 (1967) [hereinafter United States and the Warsaw Convention]. 

112. Id. at 498-99. The drafters of the Warsaw Convention made it applicable “to all 
international transportation of persons, baggage or goods performed by the aircraft for 
hire.” Warsaw Convention, supra note 109, at art. 1(1). Art. 1(2) of the Warsaw 
Convention broadly defines international transportation as transportation between 
two contracting countries or transportation where the flight origin and flight destina- 
tion are in the same country with one or more agreed stopping places outside the 
country between the flight origin and flight destination. Jd. at art. 1(2). 
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the liability limit.11> There are four valuable benefits which the Warsaw 
Convention provides to airline passengers who are injured. First, the 
Warsaw Convention creates a presumption of liability against the airline 
carrier.!1* Without such a presumption, injured terrorist victims would be 
forced to establish a cause of action under foreign law based either on the 
law of the airline carrier’s home country or the law of the state where the 
incident occurred.!15 Second, four locations having jurisdiction over the 
airline carrier were established: (1) the airline carrier’s state of domicile; (2) 
the state which is the principle place of business of the airline carrier; (3) the 
state where the airline ticket was purchased; and (4) the state of flight 
destination.16 Third, the convention provided protection against limits on 
liability which might apply in the state where the accident occurred.!!7 
Fourth, and perhaps most important, was the shift in the burden of proof. 
This shift forced airlines to prove they were not negligent to avoid liability. 
As quid pro quo for this shift, the convention set a limit on the liability of the 
airlines at $8,300 per passenger—except for cases of willful misconduct.118 


In 1955, a diplomatic conference was held at The Hague to amend 
the Warsaw Convention, resulting in the Hague Protocol.!!° Following in 
the footsteps of the Hague Protocol, two additional attempts were made to 





113. Jd at art. 23. 


114. Id at art. 17. See also Day v. Trans World Airlines, 393 F. Supp. 217 (S.D.N.Y.), aff'd, 
528 F.2d 31 (2d Cir. 1975), cert. denied, 429 U.S. 890 (1976). See also Evangelinos v. 
Trans World Airlines, 396 F. Supp. 95 (W.D. Pa. 1975), rev'd, 550 F.2d 152, 154 n.7 (3d 
Cir. 1977), en banc. 

115. United States and the Warsaw Convention, supra note 111, at 517. 

116. Warsaw Convention, supra note 109, at art. 28. 

117. Id. at art. 22. 


118. United States and the Warsaw Convention, supra note 111, at 500. To determine what 
type of conduct is “willful misconduct” by an airline is difficult because the Warsaw 
Convention does not define the term. Warsaw Convention, supra note 109, at art. 25. 
The Warsaw Convention’s failure to define willful misconduct has been its major 
criticism by the international community. This failure has allowed many different 
results to be reached by states and courts. United States and the Warsaw Convention, 
supra note 111, at 503. From the U.S. perspective, the major problem with the Warsaw 
Convention has been the low liability limits. Opponents of the Warsaw Convention in 
the United States were not satisfied by the increase in liability from $8,300 per person 
to $16,600 under the Hague Protocol. /d. at 510. Because of strong opposition in the 
United States to the low liability limits, three years elapsed before President 
Eisenhower transmitted the Hague Protocol to the U.S. Senate for ratification on July 
24, 1959. In the Senate, there was a lack of enthusiasm for the Hague Protocol, so it 
was not ratified. Jd, at 515-16. 

119. R. Wilensky, Flying the Unfriendly Skies: The Liability of Airlines Under the Warsaw 
Convention for Injuries Due to Terrorism, Nw. J. Int’! L. & Bus. 249, 252 (1987) 
[hereinafter Unfriendly Skies}. Art. 13 of the Hague Protocol was drafted to replace art. 
13 of the Warsaw Convention. The drafters of art. 13 of the Hague Protocol hoped to 
establish a uniform meaning for the term willful misconduct while keeping the door 
open for unlimited liability. Despite the changes made in art. 13 of the Hague Protocol, 
uniformity did not result. Jd. at 252-53. 
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establish uniformity in the international community with respect to the 
meaning of willful misconduct and the limits of liability for airline 
carriers.12° 


During the 1960’s, opposition to the Warsaw Convention continued 
to grow in the United States. Finally, in 1965, the United States denounced 
the Warsaw Convention because of the low liability limitations.!2! This 
denunciation created a sense of urgency in the world community. A 
conference was scheduled on February 1, 1966, in Montreal, by the ICAO 
in an effort to resolve this matter before the denunciation became 
effective.122 On May 14, 1966, an interim agreement known as the Montreal 
Agreement was signed by the international airlines. After the airlines signed 
the Montreal Agreement, the United States withdrew its denunciation of 
the Warsaw Convention.!23 


2. Montreal Agreement 


Unlike the Warsaw Convention, which is a public intergovernmental 
agreement, the Montreal Agreement is a private voluntary agreement 
between international airline carriers that governs international airline 
transportation having a nexus with the United States.!% Each airline carrier 
who was a party to the agreement filed a contract with the Civil Aeronautics 
Board.!25 Under these contracts, the airline carriers agreed to raise the 
limits of their liability under the Warsaw Convention from $8,300 to 





120. The first was the 1971 Guatemala Protocol. Guatemala City Protocol to Amend the 
Warsaw Convention, done Sept. 28, 1955, arts. VIII, XIV, ICAO Doc. No. 8932, 
reprinted in A. Lowenfeld, Aviation Law, Doc. Supp. 975 (2d ed. 1981) [hereinafter 
Guatemala Protocol]. The second was the Montreal Protocol Number 3. Montreal 
Agreement, supra note 110. The United States has not ratified either of these 
protocols. Unfriendly Skies, supra note 119, at 253. 

121. The formal notice of denunciation was filed on Nov. 15, 1965 with the Polish 
government. 53 Dep’t St. Bull. 923 (1965). See N.Y. Times, Nov. 16, 1965, at 94, col. 
1. See also C. Feldmus, Terror in the Skies: Who Should Pay the Price?, 14 Syracuse J. 
Int’! L. & Com. 209, 214 (1987) [hereinafter Terror in the Skies]. For a more detailed 
discussion of the denunciation by the United States of the Warsaw Convention, see 
United States and the Warsaw Convention, supra note 111, at 546-52. In accordance with 
Ait. 39 of the Warsaw Convention, the denunciation issued by the United States would 
not be effective until May 15, 1966, six months after the formal denunciation notice was 
given. Warsaw Convention, supra note 109, at art. 39. See 53 Dep’t St. Bull 923 (1965). 
See also N.Y. Times, Nov. 16, 1965, at 94, col. 1. 

122. This conference, known as the Montreal Conference, ultimately ended without 
reaching a solution. Terror in the Skies, supra note 121, at 214. See also United States and 
the Warsaw Convention, supra note 111, at 563-75. Undaunted by the lack of success of 
the Montreal Conference, Dr. Binaghi, President of the council of ICAO, began work 
on a voluntary interim agreement among the international airlines which also would be 
acceptable to the United States. Jd. at 587-96. 

123. 54 Dep’t St. Bull. 955, 955-56 (1965). See also Terror in the Skies, supra note 121, at 214. 

124. The Montreal Agreement imposed liability on the signing airline carriers for all 
injuries or death to passengers involved in international travel to and from the United 
States. See Terror in the Skies, supra note 121, at 215. 

125. Evangelinos v. Trans World Airlines, 396 F. Supp. 95 (W.D. Pa. 1975), rev’d, 550 F.2d 
152, 154 n.7 (3d Cir. 1977), en banc. 
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$75,000 (including legal fees), or $58,000 in jurisdictions that provide a 
separate award of legal fees.!2° In addition, each airline carrier agreed not 
to assert certain affirmative defenses available to them under article 20 of 
the Warsaw Convention.!2” By agreeing not to raise these affirmative 
defenses, the rebuttable presumption of airline carrier liability under article 
17 of the Warsaw Convention was changed into a form of contractual strict 
liability against the airline carriers.!2° 


C. Applying Article 17 of the Warsaw Convention 


Because the language of the Warsaw Convention and Montreal 
Agreement is subject to many different interpretations, several problems 
have surfaced in U.S. courts.!2° Three of the most difficult problems involve 
the interpretation of the language of article 17, which establishes when 
injured or dead passengers of an international flight are required to be 
compensated by the airline carrier.!*° 


If all the requirements of article 17 are met, a presumption of 
liability is created against the airline carrier. The three major requirements 
which must be met to give rise to the presumption against an international 
airline carrier are: (1) The airline passenger must die, be wounded, or 
receive other bodily injury; (2) there must have been an accident which 
caused the death, wounding, or other bodily injury to the passenger; and (3) 
the accident must have occurred on board the aircraft or in the course of the 
operation of embarking or disembarking. 


1. Death, wounding, or any other bodily injury 


A terrorist victim who dies or suffers visible physical injuries on 
board the flight easily meets the “death, wounding, or any other bodily 


injury” requirement and is eligible for compensation provided the death or 
injury resulted from the accident. 





126. Comment, Deterring Airport Terrorist Attacks and Compensating the Victims, 125 U. Pa. 
L. Rev. 1134, 1137-38 (1977) [hereinafter Deterring Airport Terrorist}. 

127. Warsaw Convention, supra note 109, at art. 20. 

128. Deterring Airport Terrorist, supra note 126, at 1138. 


129. To make this sub-issue manageable, the following parameters will apply. First, this 
discussion will be limited to lawsuits in the United States. Second, the surviving 
passengers and the legal representatives of international flights to or from the United 
States will be assumed to have standing to bring suit in the United States, and, third, 
this discussion will not include individuals killed or injured who are not international 
airline passengers. Under the Warsaw Convention, standing to bring suit is controlled 
by the domestic law of the nation where suit is brought. Warsaw Convention, supra 
note 109, at art. 24(2). 

130. Jd. at art. 17. Art. 17 states: 


The carrier shall be liable for damage sustained in the event of death or 
wounding of a passenger or any other bodily injury suffered by a passenger, if 
the accident which caused the damage so sustained took place on board the 
aircraft or in the course of any of the operations of embarking or disembark- 
ing. 
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Serious language interpretation problems develop, however, when 
the terrorist victim suffers from mental anguish or psychosomatic injuries 
without an accompanying physical injury, ic. whether these injuries are 
covered by the language “or any other bodily injury.” By strictly construing 
the meaning of the language “or any other bodily injury” of article 17 of the 
Warsaw Convention, the Federal district court, in Burnett v. Trans World 
Airlines, Inc.,!31 found that “emotional distress . . . precipitated by [a] bodily 
injury [could be] considered . . . part of the bodily injury itself.”!32 Similarly, 
in Rosman v. Trans World Airlines, Inc.,!3 the New York Court of Appeals 
held that the terrorist victim could present proof at trial for “palpable, 
objective bodily injuries suffered on the aircraft irrespective of impact.”!>4 
Proof or recovery would not be allowed, however, “for psychic trauma 
alone.” 


In short, Bumett and Rosman held that the “other bodily injury” 
requirement of Article 17 established a limitation on the type of claims that 
could be brought against international airline carriers. Furthermore, these 
courts reasoned that a recovery for mental injury was possible only if the 
mental injury manifested itself as an objective measurable part of a bodily 
injury. 

When the U.S. Senate ratified the Warsaw Convention, it adhered to 
the official French text,!*5 in which the language “lesion corporelle” 
appears.!°° The parties in Rosman entered into a stipulation that the 
English translation of the French words “lesion corporelle” was “bodily 
injury.”!37 The plaintiffs in Palagonia v. Trans World Airlines'** disputed the 





131. 368 F. Supp. 1152 (D.N.M. 1973). The court dismissed the portion of the complaint 
which sought damages solely for mental injury. The Burnetts were held captive on 
board the hijacked aircraft in the Jordan desert for six days. They claimed that they 
were deprived of regular food and water and feared for their lives. Mr. Burnett also 
claimed to have suffered from swollen ankles. Although the Burnetts did not receive 
any physical injuries at the hands of the terrorists, they claimed to have suffered severe 
emotional trauma. Jd. at 1153. 

132. Id. at 1158. 


133. 34 N.Y.2d 385, 314 N.E.2d 848, 358 N.Y.S.2d 97 (1974). The court reversed the 
judgment for the Rosmans who sought recovery solely for mental injury. Mrs. Rosman 
claimed that she suffered a skin rash, discoloration of her back and legs, swollen feet, 
and backache because of immobility. In addition, Mrs. Rosman’s children claimed to 
have suffered from boils and skin rashes. As members of the Jewish faith, they also 
were in grave danger and feared for their lives. Mrs. Rosman and her children claimed 
to have suffered through severe psychic trauma. Jd, at 389, 314 N.E.2d at 848, 358 
N.Y.S.2d at 99. See also Herman v. Trans World Airlines, 40 A.D.2d 850, 337 N.Y.S.2d 
827 (1972). See also Eastern Airlines, Engine Failure, 629 F. Supp. 307 (S.D. Fla. 
1986). 

134. 34 N.Y.2d at 397, 314 N.E.2d at 848, 358 N.Y.S.2d at 99. 

135. Palagonia v. Trans World Airlines, 110 Misc. 2d 478, 442 N.Y.S.2d 670 (Sup. Ct. 1978). 

136. Warsaw Convertion, supra note 109, at art. 17. 

137. Palagonia v. Trans World Airlines, 110 Misc. 2d at 479, 442 N.Y.S.2d at 671 (Sup. Ct. 
1978). 


138. Id. The court, relying on expert testimony, found that “bodily injury” was an inaccurate 
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accuracy of this translation. Because the interpretation had not been fully 
litigated in Rosman, the Palagonia court did not feel bound by the 
decision.!*° After the presentation of expert testimony, the court decided 
that mental injury in the absence of a physical injury was a recoverable 
damage included in the meaning of “lesion corporelle.””4° 


Today, Rosman remains the controlling authority in New York 
despite the unresolved conflict with Palagonia. Palagonia has not had a 
significant impact on New York courts; it has not been reviewed by the New 
York appellate courts and the reasoning used in the case has been 
questioned and criticized.'*1 


Another effort to sidestep the precedent set by Rosman came in 
Finklestein v. Trans World Airlines.142 In Finklestein, the terrorist victims 
argued that article 17 should not preclude recovery for mental injury under 
common law. The New York court rejected these common law arguments 
and held that the convention was exclusive. The court reasoned that, if 
claims outside the scope of article 17 were permitted, the purpose of the 
Warsaw Convention would be defeated.!43 


In contrast to the preclusive view of article 17 as established in 
Rosman and Finklestein, other courts have been creative in expanding 
article 17 to encompass many types of injury. Husserl v. Swiss Air Transport 
Co.'*4 presented the issue of whether mental or psychosomatic injuries were 
included under the language “or any other bodily injury” of article 17.145 
The court reviewed the intent of the drafters of the Warsaw Convention and 
fastened in on the language “however founded” in article 244° The 
language “however founded” was viewed as having two purposes: to 
accommodate all the different legal methods upon which a claim could be 
founded in different nations; and to encompass every conceivable claim for 
injury in every country that was a party to the Warsaw Convention. From 
this analysis, the court concluded that article 24 did not preclude alternative 
relief. Furthermore, the court reasoned that the drafters were aware that 
silence and ambiguity would not extinguish preexisting rights. Moreover, if 
the drafters wished to preclude all relief other than that specifically covered 





translation of the French words “lesion corporelle.” Jd. at 479-80, 442 N.Y.S.2d at 


671-72. 
139. Id. at 479, 442 N.Y.S.2d at 671. 
140. Id 


141. 1982 Survey of New York Law, 34 Syracuse L. Rev. 113, 149 (1983). 

142. 15 Av. Cas. (CCH) 17, 379 (N.Y. Sup. Ct. 1978). 

143, Id. at 17,379-80. 

144. 388 F. Supp. 1238 (S.D.N.Y. 1975). In this case, Greta Husserl claimed to have 
suffered from severe mental pain and anguish while-sn board a Swiss Air flight from 
Zurich to New York. This airplane was hijacked by Arabian terrorists and directed to 
fly to a desert near Amman, Jordan on Sep. 6, 1970. The mental trauma suffered by 
Ms. Husserl was not associated with any physical injury. Jd. at 1242. 

145. Id. at 1243. 


146. Id. at 1245. 
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by articles 17, 18, and 19 of the Warsaw Convention, they simply needed to 
incorporate an article to that effect.!*7 Krystal v. British Overseas Airways'** 
also followed the nonexclusive view. In Krystal, the court justified its holding 
based on the arguments made in Husserl and upon the notification which all 
signatories to the Montreal Agreement were required to print on all airline 
tickets.14° Instead of repeating the language “death or wounding... or any 
other bodily injury” from article 17, the airlines agreed to change the 
language to “death .. . or personal injury.”!5° The court concluded that the 
airlines were trying to clarify the types of compensation recoverable under 
article 17 by changing this language and found that claims for mental injury 
fall within article 17.151 


As a matter of equity and fairness, airline passenger victims of 
terrorism should not be precluded from bringing claims for mental injuries 
or psychosomatic injuries which are not associated with physical injuries. 


2. Accident 


The term “accident” in article 17 of the Warsaw Convention was 
defined by the Supreme Court in Air France v. Saks.'5? Justice O'Connor 
stated liability arises under article 17 “if a passenger’s [death, wounding, or 
any other bodily] injury is caused by an unexpected or unusual event or 
happening that is external to the passenger.”!53 The Court indicated that a 
flexible application of this definition should be made after all the facts 
surrounding the passenger’s injury have been assessed.154 


Almost any act of terrorism committed during flight will be consid- 
ered an accident. In fact, the term accident has been interpreted broadly 
enough to include bomb threats during flight!*> as well as terrorist attacks 





147. Id, at 1246-48. 

148. 403 F. Supp. 1322 (C.D. Cal. 1975). In this case, the Krystals were passengers on board 
a British Overseas Airliner which was hijacked en route from Pombay to London on 
Mar. 3, 1974. The Krystals sought recovery for the claimed mental injuries of fright, 
anxiety, stress, loss of sleep, and fear caused by the hijacking. Jd. at 1322-23. 

149. Id, at 1323. See also United States and the Warsaw Convention, supra note 111, at 517. 

150. Krystal, 403 F. Supp. at 1323. 

151. Id at 1324. 

152. 470 U.S. 392 (1985) (here the Supreme Court reversed the Circuit Court of Appeals 
decision). The Court of Appeals had defined an accident as: “an occurrence associated 
with the operation of an aircraft which takes place between the time any person boards 
an aircraft with the intention of flight and the time all such persons have disembarked.” 
Id. at 396. 

153. Id. at 405. See also Margrave v. British Airways, 643 F. Supp. 510 (S.D.N.Y. 1986) 
(injury sustained as the result of prolonged sitting by passenger aboard her delayed 
flight was not an accident which triggered liability under the Warsaw Convention). 

154. Air France v. Saks, 470 U.S. at 405. As the official text of the Warsaw Convention was 
drafted in French, the Court focused on the French legal meaning and reasoned that 
the French legal meaning of the term accident was necessary to maintain a meaning 
consistent with the expectation of other contracting parties to the Warsaw Convention. 
Id. at 399. 


155. Salerno v. Pan American World Airways, 606 F. Supp. 656 (S.D.N.Y. 1985). 
265 





1990 Terrorism 


committed within airport terminals.1>° Similarly, hijackings have long been 
recognized as being within the meaning of the term accident.!5” At present, 
there is a strong policy argument in favor of including terrorist acts as 
accidents to persuade airline carriers and airport management to develop, 
improve, and increase airline and airport security in view of the increased 
liability. 

3. Embarking and disembarking 


In recent years terrorists have increased their assaults upon airports 
through armed attacks and airport bombings,5* thereby causing the courts 
to focus on whether the passengers killed or injured from these terrorist acts 
were in the process of embarking or disembarking. Evangelinos v. Trans 
World Airlines, Inc.15° and Day v. Trans World Airlines, Inc.© arose out of 
the same terrorist incident at Hellenikon Airport in Athens on August 5, 
1973. The passengers were attacked by two Palestinian terrorists with small 
arms fire and grenades while they were standing in line to be searched at the 
departure gate by a TWA representative.!®! 


Because the injuries occurred inside the terminal, TWA argued that 
there should be no liability under the Warsaw Convention. The Day court 
rejected this “location of the injury” test and adopted an “activity” test 
consisting of three parts: the “activity (what the plaintiffs were doing), 
control (at whose direction) and location.”!°2 Based on these factors, the 
Day court found TWA liable. The Evangelinos court did not follow the 
“activity” text. Instead, the court reached the same result, but justified its 
decision by determining that the process of embarkation had begun.1® 





156. Day v. Trans World Airlines, 393 F. Supp. 217 (S.D.N.Y.), aff'd, 528 F.2d 31 (2d Cir. 
1975), cert. denied, 429 U.S. 890 (1976). In this case, TWA was sued by passengers for 
injuries which were caused by a terrorist attack on the airport transit lounge at 
Hellenikon Airport in Athens, Greece, on Aug. 5, 1973. Id. See also Evangelinos v. 
Trans World Airlines, 396 F. Supp. 95 (W.D. Pa. 1975), rev'd, 550 F.2d 152 (3d Cir. 
1977), en banc. But see Martinez-Hernandez v. Air France, 545 F.2d 279 (ist Cir. 
1976), cert. denied, 430 U.S. 950 (1977) (terrorist attack on the baggage retrieval area 
of an airport terminal was not covered by the Warsaw Convention). 

157. Husserl v. Swiss Air Transport, 351 F. Supp. 702 (S.D.N.Y.), aff'd per curiam, 485 F.2d 
1240 (2d Cir. 1973). See also Krystal v. British Overseas Airways, 403 F. Supp. 1322 
(C.D. Cal. 1975). 

158. Terrorists have increased their attacks and bombings on airport terminals because of 
the tighter and more effective security requirements which have made airline hijackings 
more difficult. See Aerial Piracy, supra note 20, at 436. See also Deterring Airport 
Terrorist, supra note 126, at 1134. See also N.Y. Times, Dec. 28, 1985, at A1, col. 6 
(dealing with the bombings of the airports in Rome and Vienna). 

159. 396 F. Supp. 95 (W.D. Pa. 1975), rev'd, 550 F.2d 152 (3d Cir. 1977), en banc. 

160. 393 F.Supp. 217 (S.D.N.Y.), aff'd, 528 F.2d 31 (2d Cir. 1975), cert. denied, 429 U.S. 890 
(1976). 

161. Day, 528 F.2d at 32. See Evangelinos, 550 F.2d at 154 n.6. 

162. Day, 528 F.2d at 33. 

163. 550 F.2d at 156. 
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Another embarkation case involving a terrorist incident is Sweis v. 
Trans World Airlines, Inc.1** The facts in Sweis were similar to those in Day 
and Evangelinos. Although the Sweis court felt compelled to follow the 
precedent set by Day, it noted that many judges and commentators had 
criticized Day’s interpretation of article 17. Applying the “activity” test, the 
Sweis court found that passengers who were in the process of checking 
baggage and picking up boarding passes when terrorists attacked the airport 
terminal were not embarking within the meaning of article 17.1% 


Air carrier liability for terrorist attacks during disembarkation is 
amplified in Martinez Hernandez v. Air France. In that incident, three 
Japanese terrorists in the service of a Palestine terrorist organization 
opened fire with machine guns and grenades on the plaintiffs who were in 
the baggage retrieval area waiting for the arrival of the last baggage from 
their flight. Following the precedent set in MacDonald v. Air Canada,'*’ the 
district court in Martinez Hermandez held that the attack did not occur 
during disembarkation. This decision was affirmed by the First Circuit 
Court of Appeals.** 


Consequently, international airline passengers who are the victims of 
a terrorist attack at an airport terminal are more likely to recover if the 
attack occurs while they are waiting in the transit lounge for boarding or if 
the attack occurs during embarkation. As indicated in Sweis, control by the 
airline carrier over the passenger’s movement appears to be the key. On the 
other hand, if passengers from a flight which just arrived are attacked while 
they are waiting at the baggage retrieval terminal, they will probably not 
recover because they will be held to have completed the process of 
disembarking. 


The dividing line for liability in disembarkation cases should be 
changed. A more logical dividing line for disembarkation cases would be 
after the passengers use their claim tickets to pick up their baggage and have 
exited the baggage retrieval area. There are three sound reasons supporting 
this change. First, the airline carrier’s contract with the passengers is not 
complete until the passengers have retrieved their baggage from the airline 
carrier’s possession; therefore, the disembarkation process should not end 
until the contractual obligation is complete. Second, the airline carrier 
exercises control over arriving passengers through the baggage retrieval 
process. This control is established by telling arriving passengers where the 





164. 681 F. Supp. 501 (N.D. Ill. 1988). The facts in this case show that, on Dec. 27, 1985, 
several members of the Sweis family had tickets on TWA Flight 841. The Sweises had 
obtained boarding passes and were in the process of checking their baggage when they 
were injured by terrorists who attacked the Rome Airport terminal with grenades and 
machine-gun fire. Jd. at 501-02. 


165. Id. at 50S. 
166. 545 F.2d 279 (1st Cir. 1976), cert. denied, 430 U.S. 950 (1977). 


167. 439 F.2d 1402 (1st Cir. 1971). See also Felismina v. Trans World Airlines, 13 Av. Cas. 
17,145 (S.D.N.Y. 1974). 


168. Martinez Hemandez, 545 F.2d at 284-85. 
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return of their baggage will occur, establishing claim tickets and other 
documentation which the passengers must present for baggage retrieval, 
and informing passengers how and where to file claims for damaged or lost 
baggage. Third, since airline carriers and airport management are in a 
better position to prevent terrorist attacks than the passengers are, an 
assessment of liability against the carrier for passengers injured at the 
baggage retrieval area would create a strong incentive for the carriers to 
cooperate with airport management to improve terminal safety and security. 


Vv. CONCLUSION 


Terrorists who commit violent acts such as hijackings, bombings, and 
attacks on airports against innocent victims should not be ignored and 
allowed to escape prosecution and civil liability due to an apparent lack of 
jurisdiction or some technicality. The United States and other nations 
opposed to terrorism must be diligent in their efforts to develop interna- 
tional cooperation on the issue of terrorism. In short, the perception that 
terrorists are untouchable by the rule of law must be changed. Throughout 
the world, the innocent victims of terrorists cry out for justice and 
vindication. 

The increasing frequency of terrorist incidents demands that all 
nations opposed to terrorism search for new ways to counter terrorist acts 
and to promote justice. Antiterrorist nations must implement domestic 
legislation which will provide for fair compensation to those injured by 
terrorists, negotiate treaties that promote cooperative investigations, and 
render other forms of legal assistance necessary to extradite and prosecute 
terrorists. There is no simple solution to these problems; however, the first 
step toward solving them will occur when the community of nations through 
international cooperation develops an opinio juris against terrorism. 
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world is greater than the passion to alter someone else’s draft.”) Manu- 
scripts will not normally be altered in a manner inconsistent with the 
substance of the author’s position. Where practical, the board will notify the 
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